STATE OF MINNESOTA
DEPARTMENT OF NATURAL RESOURCES
RECORD OF DECISION
In the Matter of the Final Supplemental
Environmental Impact Statement for the FargoMoorhead Flood Risk Management Project, Clay
and Wilkin Counties, Minnesota, and Cass and
Richland Counties, North Dakota, Pursuant to
Minnesota Rules, Parts 4410.0200 to 4410.6500

)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS AND
ORDER

Based upon, and after having considered the entire record of the proceeding, including written reports,
written and oral data, information, and statements, the Minnesota Department of Natural Resources
(DNR) makes the following:
I.FINDINGS OF FACT
A. Procedural History
1. The Minnesota Department of Natural Resources (DNR) prepared a state Environmental Impact
Statement (hereinafter State FEIS) for the Fargo-Moorhead (FM) Flood Risk Management
Project (the previously-proposed Project). The previously-proposed Project was a dam and
diversion channel system flood risk reduction project designed to divert flood waters around the
cities of Fargo and Moorhead, and surrounding metropolitan areas. The previously-proposed
Project called for the dam and associated staging area not to be used until flood levels were
approximately at or above the 10-year flood.
2. The State FEIS was completed in accordance with the provisions of Minnesota Environmental
Policy Act (MEPA) and concluded in June 2016 with DNR’s EIS adequacy determination. See
Minn. Stat. Ch. 116D (2018).
3. On February 18, 2016, prior to completion of state environmental review, DNR received an
application for a Dam Safety and Public Waters Work permit (2016-0386) for the previouslyproposed Project, listing the Flood Diversion Board of Authority (Diversion Authority) as the
applicant. Based on the October 2016 Findings of Fact for the Dam Safety and Public Water
Work Permit Application, DNR denied the permit application for the previously-proposed
Project.
4. As a result of the permit denial, North Dakota Governor Doug Burgum and Minnesota Governor
Mark Dayton created a joint Task Force in October 2017 to discuss flood risk reduction options
and make recommendations. The Task Force created a Technical Advisory Committee/Group
that included engineers and staff from the Diversion Authority and DNR. The members of the
Task Force included: Del Rae Williams, Mayor, Moorhead; Heidi Durand, Council Member,
Moorhead; Joel Paulsen, Council Member, Moorhead; Jenny Mongeau, Commissioner, Clay
County; Tim Fox, former attorney, Wilkin County; Mark Anderson, Treasurer, Buffalo-Red River
Watershed District; Curt Johannsen, Mayor, Hendrum; Mark Jacobson, Commissioner, Norman
County; Jason Benson, Engineer, Cass County; Rob Bergan, Business Leader and Entrepreneur,
Fargo; Nathan Berseth, Commissioner, Richland County; Bernie Dardis, Board Chair, Greater
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North Dakota Chamber of Commerce; Craig Hertsgaard, Farmer, Richland County; Tami Norgard,
Vogel Law Firm; John Strand, Commissioner, City of Fargo; Ken Vein, City Council Member,
Grand Forks. The Technical Advisory Committee/Group presented the Task Force with options
and supporting information for potential revisions to the previously-proposed Project. The Task
Force considered several potential project revisions, but there was not a recommendation to
pursue a specific option.
5. On March 16, 2018, the DNR received a permit application for a Dam Safety and Public Waters
Work permit (2018-0819) for a revised FM Project (hereinafter, Plan B) listing the City of Fargo,
City of Moorhead, Diversion Authority and U.S. Army Corps of Engineers (USACE) as the Project
Applicants. Plan B included changes in the alignment of the southern embankment, alignment of
the eastern and western tiebacks, and river flow through town. These component changes
resulted in a new inundation and staging area, and also resulted in modifications to, and
elimination of, some project structures, such as the Comstock Ring Levee. DNR determined that
the proposed changes were substantial and could affect the potential significant adverse
environmental effects of the Project [Minn. R. 4410.3000, subp. 3A(1) (2015)], and ordered
preparation of a Supplemental EIS (SEIS).
6. A SEIS Preparation Notice was published in the May 21, 2018 edition of the EQB Monitor (Vol.
42, No. 21). Minn. R. 4410.3000, subp. 5B.
B. Purpose and Need
7. The purpose for the Project as stated in the USACE Final Feasibility Report Environmental Impact
Statement (2011) (FFREIS) was “…to reduce flood risk, flood damages and flood protection costs
related to the flooding in the Fargo-Moorhead Metropolitan Area.” FFREIS § 2.5. A different
Project purpose, however, was used for the Clean Water Act Section 404(b)(1) evaluation in the
FFREIS. This purpose and need statement included the non-Federal sponsor’s need to address
flooding from the five Red River tributaries (Wild Rice, Sheyenne, Maple, Rush and Lower Rush
Rivers) in the Project Area. FFREIS Attachment 1.
8. In addition, during the State scoping process for the 2016 State EIS, a determination was made
that the criteria for alternative screening and analysis that were used by the USACE for the
FFREIS would not meet the requirements for State environmental review set forth in Minn. R.
4410.2300, G (2015).
9. To adequately apply the State’s alternative screening requirements set forth in Minn. Stat. §
116D.04, subds. 2 and 4 (2018) and Minn. R. 4410.2300, G (2015), the DNR needed one purpose
and need statement. The DNR requested that the project proposer clarify the apparent
discrepancy in project purposes identified in ¶¶ 7 and 8. DNR facilitated development of the
Project purpose and need statement for state environmental review with the Diversion
Authority and the USACE. The DNR was mindful that, as recognized by numerous federal courts,
the project purpose should not be so narrow as to preclude the analysis of reasonable,
environmentally less impacting alternatives. Citizens Against Burlington, Inc. v. Busey, 938 F.2d
190, 196 (D.C. Cir. 1991) and Audubon v. U.S. Dept. of Transp. 524 F. Supp. 2d 642, 663-64
(D.Md. 2007). In establishing Project purpose, the DNR also considered the State’s interest in
public safety and flood risk reduction.
10. The purpose and need statement was revised by the Diversion Authority in consultation with
the USACE to meet the needs of the State environmental review process. The Project purpose
and need statement used by the DNR for the State environmental review is: “…to reduce flood
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risk, flood damages, and flood protection costs related to flooding in the F-M metropolitan area.
To the extent technically and fiscally feasible, the Project will:
• Reduce flood risk potential associated with a long history of frequent flooding on local
streams including the Red River, Sheyenne, Wild Rice, Maple, Rush and Lower Rush
Rivers passing through or into the F-M metropolitan area;
• Qualify substantial portions of the F-M metropolitan area for 100-year flood
accreditation (i.e., meets the standard to be shown on Flood Insurance Rate Maps
(FIRMS) as providing protection) by the Federal Emergency Management Agency (FEMA)
under the National Flood Insurance Program (NFIP); and
• Reduce flood risk for floods exceeding the 100-year flood or greater, given the
importance of the F-M metropolitan area to the region and recent frequencies of
potentially catastrophic flood events.”
State FEIS § 1.4.
C. Plan B Description
11. The previously-proposed Project was described in detail in the 2016 State FEIS § 2.1.1. Plan B is
described in detail in Final SEIS § 2.1.1. Many of the Plan B components are similar to those
from the previously-proposed Project. The Plan B Project changes the alignment of the Southern
Embankment, as well as the Eastern and Western Embankments. Plan B also allows more flows
through the Fargo-Moorhead urban area. These component changes result in a new inundation
area, and result in modifications to, and elimination of, some project features. See Attachment

A.

12. In addition to project component revisions, the DNR elected to use the Period of Record (POR)
hydrology to analyze Plan B, rather than the Expert Opinion Elicitation Panel (EOEP) hydrology
that was used on the previously-proposed Project. The decision to use the POR hydrology was
discussed, and agreed to, by the Governor’s Task Force. This revision resulted in lower flood
stage elevations for the various flood events that were analyzed.
13. As proposed, Plan B would retain an approximately 30-mile long diversion channel on the North
Dakota side of the Fargo-Moorhead area. Plan B also includes about 20 miles of Dam/Southern
Embankment and Tieback Embankments. Major changes between the previously-proposed
Project and Plan B include:
•

The Southern Embankment was called the tieback embankment for the previouslyproposed Project. The embankment formerly extended from the diversion inlet control
structure east into Minnesota. Plan B adds a square-shaped jog to the north in the
alignment. Starting near the Diversion Inlet Control Structure that is proposed
approximately 6 miles west of the Red River, the alignment travels east for about 0.6
mile, then the alignment jogs north for about 1.7 miles, then east for about 2.2 miles,
then south for about 2.5 miles, before meeting up again very near the previouslyproposed alignment just west of the Wild Rice Control Structure. The purpose of this jog
is to store additional water.

•

A realignment of the Eastern Tieback Embankment in Minnesota just north of the
Clay/Wilkin County line crossing Wolverton Creek, where a non-gated culvert structure
would allow Wolverton Creek to pass through the embankment. The Eastern Tieback
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Embankment formerly headed straight east on the Minnesota side of the Red River
Control Structure under the previously-proposed Project.
•

The Western Tieback begins at the Diversion Inlet Control Structure and heads in a
southwesterly direction along a high ridge. The Western Tieback formerly headed
straight south under the previously-proposed Project.

•

Slight adjustments to the exact locations of the Diversion Inlet Control Structure, Red
River Control Structure and Wild Rice River Control Structure.

•

Project operations would allow flows through town up to 21,000 cubic feet per second
(cfs), rather than at 17,000 cfs under the previously-proposed Project. A flow of 21,000
cfs at the Fargo gage is approximately a five-percent chance flood (i.e., 20-year flood),
while a flow of 17,000 cfs equates to a ten-percent chance flood (i.e., 10-year flood).

•

The City of Comstock, Minnesota, would no longer require a community ring levee and
one is not proposed as part of Plan B.

D. Supplemental EIS Scoping
14. In accordance with Minn. R. 4410.3000, subps. 5A and 5B (2015), DNR adopted a scope and
issued a SEIS Preparation Notice on May 21, 2018 for Plan B (Preparation Notice). The
Preparation Notice included those components required by Minn. R. 4410.3000, subp. 5B
(2015), including issues to be analyzed and alternatives to be examined.
15. An estimated schedule for completion of the supplemental environmental review process was
included in the Preparation Notice as required by Minn. R. 4410.3000, subp. 5B(4) (2015).
16. The scope of a supplement to an EIS must be limited to impacts, alternatives, and mitigation
measures not addressed or inadequately addressed in the final EIS. Minn. R. 4410.3000, subp.
5A (2015).
17. The State FEIS fully evaluated the environmental and social effects of the previously-proposed
Project on sixteen topics. Plan B was not expected to result in significantly different impacts for
five of the sixteen topic areas that were included in the State FEIS; thus, additional information
on those topics was not required as part of the SEIS. The topics that were adequately evaluated
in the State FEIS included:
• Cold Weather Impacts on Aqueduct Function and Biotics.
• Cover Types.
• Potential Environmental Hazards.
• State-listed and Special Status Species.
• Invasive Species.
18. Changes in Plan B could affect the potential for significant environmental or social effects of the
other eleven topics evaluated in the State FEIS [note that three of the eleven (wildlife, stream
stability and fish passage) were combined for readability in the SEIS]. As a result, the following
topic areas were proposed for evaluation in the SEIS.
• Hydrology and Hydraulics
• Federal Emergency Management Agency (FEMA) Regulations and the Conditional Letter
of Map Revision (CLOMR) Process
• Wetlands
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Aquatic and Terrestrial Resources (combined Wildlife, Stream Stability and Fish Passage
sections of the State FEIS)
• Cultural Resources
• Infrastructure
• Land Use Plans and Regulations
• Dam Safety and Public Waters Regulations and Permitting
• Socioeconomics
19. The Preparation Notice identified that the State FEIS contained a robust evaluation of
alternatives and that this evaluation would not be revisited as part of the SEIS. The proposed
scope did not identify any additional alternatives for full evaluation in the Draft SEIS. The
Preparation Notice identified evaluation of Plan B and the No Action Alternative (with
Emergency Measures), which was based on the assumption that emergency measures currently
employed in the Project Area would continue to be implemented as necessary to reduce flood
damages.
20. The Preparation Notice was distributed to all who received the State FEIS and everyone on the
EQB distribution list. Minn. R. 4410.1500 (2015). The DNR issued a press release and published a
summary of the Preparation Notice in the EQB Monitor. Minn. R. 4410.3000, subp. 5B (2015). In
accordance with the requirements of Minn. R. 4410.3000, subp. 5B (2015), the Preparation
Notice was made available for public review during a 20-day scoping period. The scoping period
commenced on May 22, 2018 and lasted until June 11, 2018.
21. DNR received 46 individual comment letters or emails on the Preparation Notice. The DNR
considered all public comments received on the scope of the SEIS. Minn. R. 4410.300, subp. 5B
(2015). The Draft SEIS included responses to timely and substantive comments received on the
scope. These responses indicated whether and how the scope was modified based on the
comments. See Draft SEIS Appendix A. A number of comments were considered and resulted in
minor additions to the details of the scope described above in ¶18, but no new topics were
identified for inclusion. Several commenters suggested evaluating additional alternatives,
including options that were identified as part of the Task Force process and variations of
alternatives previously investigated, such as a diversion in Minnesota. All of these alternatives
were considered during development of the Draft SEIS. The SEIS consideration of alternatives is
described in greater detail below in ¶¶ 64 through 68, Final SEIS § 2.2 and Appendix B.
•

E. Draft SEIS
22. The Draft SEIS incorporates by reference the State FEIS.
23. Pursuant to Minn. R. 4410.3000, subp. 5C, the DNR prepared a Draft SEIS for Plan B as required
by and consistent with Minn. R. 4410.2300, D through J, 4410.2400, and 4410.2500 (2015). The
SEIS’s treatment of items D to J (content of EIS) is detailed in ¶¶ 24 through 33.
24. Cover Sheet: The Draft SEIS has a cover sheet with a signature page.
25. Summary: The Draft SEIS contains an executive summary.
26. Table of Contents: The Draft SEIS contains a table of contents.
27. List of Preparers: This topic is addressed in Chapter 8 of the Draft SEIS.
28. Project Description: The proposed Project is described in Chapter 2 of the Draft SEIS.
29. Government Approvals: Governmental permits and approvals, including the government unit
responsible for each action, are listed in Chapter 1 of the Draft SEIS.
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30. Alternatives: The Draft SEIS addressed the alternatives identified by public comments in
response to the proposed scope described in the SEIS Preparation Notice. The topic of
alternatives, including alternatives proposed by commenters, is presented in Chapter 2 of the
Draft SEIS and discussed in SEIS Appendix B. Draft SEIS § 2.2 and App. B.
31. Environmental, economic, employment and sociological impacts: Chapter 3 of the Draft SEIS
addresses these topics.
32. Mitigation measures: Measures available to avoid or minimize potential adverse impacts are
described in each topic subsection of Draft SEIS Chapter 3. Chapter 6 of the Draft SEIS includes a
comparison of proposed mitigation measures between the previously-proposed Project and
Plan B, and identifies additional mitigation measures brought forward through public comments
on the original EIS and the during development of the SEIS.
33. Appendix: The SEIS contains a total of eight appendices.
34. Pursuant to Minn. R. 4410.2400 (2015), the Draft SEIS incorporates material from the State FEIS
by reference to reduce the bulk of the SEIS document without impeding governmental and
public review of the project. All incorporated material was made available for inspection by
interested persons within the time allowed for comment.
35. The Draft SEIS presents information on public and agency involvement in Chapters 1 and 7.
36. References for information cited in the SEIS are listed in Chapter 9 of the SEIS and in the
Acronyms and Definitions introductory sections of the Draft SEIS.
37. On August 27, 2018, the DNR issued the Draft SEIS, making it available for public review and
comment pursuant to the requirements of Minn. R. 4410.2600 (2015). The Draft SEIS,
Appendices and Summary were distributed to the EQB distribution list and other interested
parties as required by Minn. R. 4410.2600, subps. 3 through 4 (2015). A notice of availability of
the Draft SEIS was published in the EQB Monitor on August 27, 2018 as required in Minn. R.
4410.2600, subp. 5 (2015). Pursuant to Minn. R. 4410.2600, subp. 7 (2015), the DNR issued a
press release containing notice of the Draft EIS; notice of the date, time, and place of the
required informational meeting; notice of the locations at which the copies of the Draft EIS were
available for public review; and notice of the date of termination of the comment period. The
required 30-day minimum public comment period for the Draft SEIS extended from August 28 to
September 27, 2018.
38. On September 13, 2018, the DNR held a public information meeting on the Draft SEIS in
Moorhead, Minnesota. Two stenographers were present at the meeting to transcribe all public
comments as required by Minn. R. 4410.2600, subp. 8 (2015).
39. DNR received 107 written letters, emails and oral comments on the Draft SEIS. Responses to all
substantive comments are in Appendix A of the Final SEIS. Each submittal was given an
identification number. Many submittals contained more than one comment. In those cases,
each comment was assigned a unique comment identification (comment ID). Similar comments
were grouped together and a single response was provided. Copies of all submittals, annotated
with comment IDs, were included as Attachment 1 to Appendix A of the Final SEIS. Minn. R.
4410.2600, subp. 10 (2015).
40. Public comments on the Draft SEIS covered a wide range of topics from agriculture to Wolverton
Creek Impacts. The most prevalent topics identified by commenters are identified below and
detailed in ¶¶ 41 to 47.
• Project alternatives
• Cost benefit/economic considerations
• Dam safety
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•
•
•
•

Flood risk transfer
Mitigation sufficiency
Consistency with local plans
Project purpose

Many of these topics are also identified as “Issues and Areas of Controversy” in the Executive
Summary and at the beginning of the Final SEIS, before the table of contents. Minn. R.
4410.2300, B (2015).
41. Project alternatives. Many comments addressed various aspects of the alternatives analysis.
These comments ranged from submitting new alternatives, raising alternatives that were
previously eliminated from evaluation, and providing additional details on aspects of
alternatives, to raising concerns with the alternative screening. Each of these comments
received a response; and, in some cases, DNR collected additional information and reevaluated
some alternatives. See Final SEIS App. A. In summary, all alternatives were considered and
screened with respect to the requirements of Minn. R. 4410.2300, G (2015). Additional details,
information collected, and evaluation of alternatives can be found below in ¶¶ 64 through 68
and Final SEIS Appendix B.
During the public comment period on the Draft SEIS, the DNR received public comments
requesting reconsideration of Alternative 30 and Alternative 31, along with additional data on
these two alternatives. See Final SEIS App. A. The DNR’s reconsideration of these two
alternatives raised in the public comment period included additional modeling and analysis, and
is included in a section at the end of the Alternatives Screening Report. See Final SEIS App. B.
The DNR reconsidered the alternatives using the criteria set out in Minn. Stat. § 116D.04 (2018)
and Minn. R. 4410.2300, G (2015). Information for Alternative 30 and Alternative 31 was
collected as part of developing the Final SEIS and this resulted in a determination that further
analysis would not be conducted for these alternatives. Final SEIS App. B.
42. Cost benefit/economic considerations. As part of the project feasibility analysis and National
Environmental Policy Act (NEPA) compliance, the USACE conducted a cost/benefit analysis of
the previously proposed Project. The DNR’s State FEIS did not include a cost/benefit analysis;
rather, it provided an analysis of the socio-economic impacts of the previously-proposed
Project. The SEIS Preparation Notice did not propose to reevaluate the economic impacts of Plan
B, noting that these impacts would be similar to what was evaluated for the previouslyproposed Project in the State FEIS. In response to comments on the Draft SEIS, additional
socioeconomic information was included in the Final SEIS to address the different flood
inundation impacts of and revised mitigation for Plan B. Final SEIS §§ 3.10.2 and 3.10.3.
Many commenters believed that a new cost/benefit analysis should be conducted for Plan B.
Pursuant to Minn. R. 4410.3000, subp. 5A (2015), DNR declined to conduct a cost/benefit
analysis because the socioeconomic analysis in the State FEIS and the Final SEIS contained
adequate information to understand the economic impacts of the Project. See Final SEIS App. A.
43. Dam safety. Many commenters were concerned about the construction of a high hazard dam or
that the dam breach analysis in the SEIS did not account for future development. Id. The
reasonableness of a high hazard structure is considered during permitting. A dam breach
analysis cannot be conducted on future development unless the specific location of that future
development is known. However, a dam breach analysis can show geographic areas where the
amount and speed of water after a dam breach would present a threat to life or property. This
information is contained in the dam breach analysis and DNR would use this information to
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recommend development restrictions as part of any dam safety permit application review. Final
SEIS § 3.9 and App. H.
44. Flood risk transfer. Many commenters were concerned about transferring the flood risk that
currently exists in the Fargo-Moorhead metropolitan area to other areas. This concern is
increased when the flood risk is transferred to areas that currently have little flood risk or have
not historically been inundated during flood conditions. There was also concern about
transferring flood risk across geopolitical boundaries, such as state or county lines. Additional
concerns included the large geographic area over which flood risk would be transferred under
Plan B. See Final SEIS App. A.
The Final SEIS accurately describes and discloses the flood risk transfer that would occur under
Plan B. Commenters did not disagree with the flood risk transfer analysis in the Draft SEIS;
rather, commenters felt that the flood risk transfer was unfair or too extensive. Id. The high level
of concern about this topic in public comments led the DNR to include flood risk transfer as an
Area of Controversy in the Final SEIS.
45. Mitigation sufficiency. The proposed Project would have many impacts over a large geographic
area. The extent and severity of these impacts are disclosed in the Final SEIS; however, there is
some uncertainty in these predictions. Insufficient mitigation was one of several factors that led
DNR to deny a permit for the previously-proposed Project. The project proposers have made
several revisions to the mitigation measures for Plan B. Notable revisions include a debris clean
up and repair program and an extension of the property acquisitions and flowage easements
area. Despite this additional information being available, many commenters had questions
and/or concerns on how mitigation would occur and whether mitigation would adequately
address all impacts. Many commenters expressed concern about the suitability of mitigation for
agricultural impacts. The flowage easements are intended to cover the financial impact of
project operation to agricultural practices. Id. In general, the DNR responses directed
commenters to specific components of the Diversion Authority’s Property Rights Acquisition and
Mitigation (PRAM) plan that is intended to address these impacts. See Final SEIS App. F. A
specific theme emerged from comments about family farms where generations of people have
been connected to the land, and being relocated would not address that loss of connection that
has developed over generations. No mitigation has been proposed or identified to address this
concern. See Final SEIS App. A.
As part of developing the Draft SEIS, DNR reviewed the USACE Adaptive Management and
Mitigation Plan (AMMP) and determined that it had insufficient mitigation for impacts to fish
passage and biological connectivity. See Final SEIS App. G. The AMMP claimed that the proposed
revision in Plan B to allow increased flows through town relative to the previously-proposed
Project (from 17,000 cfs to 21,000 cfs) would reduce impacts to fish passage and biological
connectivity so that mitigation was not warranted. DNR identified in the Draft SEIS that, even
with the reduced frequency of operation associated with increased flows through town, Plan B
would still have impacts to fish passage and biological connectivity from increased water
velocities through control structures and culverts, the diversion channel acting as an attractant
to fish, potential geomorphological impacts and the loss of floodplain connectivity by placing a
dam across the rivers and adjacent floodplain. See Final SEIS Chp. 6. The Diversion Authority
commented on the Draft SEIS indicating a willingness for additional discussion on how to
address these impacts. See Final SEIS App. A. These discussions did not result in an agreement of
how fish passage and biological connectivity should be mitigated. Proposed mitigation for fish
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passage and biological connectivity for the previously-proposed Project included construction of
fish passage on Drayton Dam, the last low head dam on the Red River within the United States.
The DNR has determined that this mitigation measure would address potential impacts to fish
passage and biological connectivity. The Diversion Authority and USACE remain concerned that
the Drayton Dam fish passage project would provide greater mitigation than predicted project
impacts warrant. The DNR does not agree that fish passage at Drayton Dam would provide more
mitigation than is needed. This disagreement led the DNR to include mitigation sufficiency as an
Area of Controversy in the Final SEIS.
46. Consistency with local plans. Comments on the Draft SEIS from the Buffalo-Red River Watershed
District, City of Horace, Wilkin County and the Wilkin-Richland Joint Powers Authority (JPA)
asserted that Plan B is not consistent with various land use plans, water plans, or local
ordinances. The basis for these assertions varied by jurisdiction, but included loss of land for
future development, loss of agriculture, and improper floodplain management. Conversely, the
Diversion Authority provided comments that Plan B reduced issues of local plan compliance.
The Diversion Authority further commented that any remaining conflicts could not be resolved
by a project alternative still capable of meeting the project purpose. The Diversion Authority
also noted that local ordinances or plans in North Dakota would be overridden by state law. See
Final SEIS App. A, Attachment 1.
None of these commenters requested additional information or analysis to address these
identified deficiencies, with the exception of proposing evaluation of different project
alternatives. The DNR responded that plan compatibility would be a consideration in rendering a
decision on the Diversion Authority’s Dam Safety/Public Water Works permit application. DNR’s
response also noted the poor alignment of the Diversion Authority’s perspective with the
perspectives of the jurisdictions who developed and implemented the plans and ordinances. The
DNR did ask the North Dakota State Water Commission (Commission) to confirm that the
Diversion Authority had interpreted North Dakota’s statutory requirements correctly. The DNR
further asked the Commission whether it intended to exercise its authority to override local
plans and ordinance, assuming that authority exists. The Commission did not respond to either
of these questions. See Final SEIS App. A. The disagreement over how consistent Plan B is to
local plans and ordinances, and the need for such consistency, led DNR to include consistency
with local plans as an Area of Controversy in the Final SEIS.
47. Project purpose. Many commenters asserted that the true purpose of the proposed Project is to
provide development opportunities south of Fargo. DNR responded that this was not a stated
purpose of the Project, but acknowledged the project purpose of providing FEMA accreditation
for a 100-year flood would make development opportunities more attractive south of Fargo.
The response also noted that regardless of a project proposer’s motive, DNR’s authority is
limited to determining if Plan B complies with the requirements of Minnesota Rule and Statute.
Id.
F. Final SEIS
48. The Final SEIS incorporates by reference the Draft SEIS.
49. DNR developed the Final SEIS contents in accordance with the requirements of Minn. R
4410.2300 (2015). The Final SEIS was developed and included responses to substantive
comments on the Draft SEIS. Minn. R. 4410.2600, subp. 10. The sections of the Draft SEIS that
have major changes (i.e., other than editorial) described in the Final SEIS are as follows:
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•
•
•
•

Issues and Areas of Controversy updated based on public comments and pursuant to
Minn. R. 4410.2700, subp. 1 (2015).
Chapter 2, Project Description updated to include the most current proposed project
operations.
Chapter 3, § 3.3—FEMA regulations; includes a clarified description of the USACE Zone 5
Takings Analysis.
Chapter 3, § 3.4—Wetlands; includes corrected wetland impact acreages and data
sources.

•

Chapter 3, § 3.5—Aquatic and Terrestrial Resources; includes additional and expanded
descriptions of anticipated impacts due to construction and operation, as well as new
considerations and recommendations for mitigation and monitoring.

•

Chapter 3, § 3.7—Infrastructure; includes an expanded description of staging area
drainage.

•

Chapter 3, § 3.8—Land Use Plans and Regulations; includes many updates based on
comments received during the Draft SEIS comment period; particularly from the City of
Horace, Buffalo-Red River Watershed District and Wilkin County, as well as
considerations regarding the North Dakota State Water Commission’s authority.

•

Chapter 3, § 3.9—Dam Safety and Public Waters Regulations; includes updated
floodplain acreages.

•

Chapter 3, § 3.10—Socioeconomics; includes additional potential impacts to the city of
Horace and St. Benedict’s Church, and a clarified description of the USACE Zone 5
Takings Analysis.

•

Chapter 5—Comparison of Alternatives; includes updates to reflect changes made in
Chapter 3.
Chapter 6 —Proposed and Recommended Mitigation; includes the updated
recommendation to include Wolverton Creek in monitoring efforts. Section 6.1 was
added at the end of the chapter and discusses recommended environmental and land
use mitigation.

•

•

Appendix A was replaced with Responses to Comments Received on the Draft SEIS.
Some commenters are instructed to reference the updated Appendix B (Alternatives
Screening Report).

•

Appendix A (Responses to Comments); the DNR responded to all timely, substantive
comments received on the Draft SEIS. Minn. R. 4410.2700, subp. 1 (2015).

•

Appendix B (Alternatives Screening Report); includes an expanded discussion on the
reconsideration of Alternatives 30 and 31.

50. The EIS includes a thorough analysis of all environmental, economic, employment and
sociological impacts of the Project and Project alternatives as required in Minn. R. 4410.2300, H
(2015). See State FEIS Chps. 3 and 4 and Final SEIS Chps 3 and 4.
51. The DNR also considered and analyzed both proposed and recommended monitoring and
mitigation measures that could reasonably eliminate any adverse environmental, economic,
employment, or sociological effects of the proposed Project pursuant to the requirements of
Minn. R. 4410.2300, I (2015). See State FEIS Ch. 6 and Final SEIS Ch. 6.
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52. On November 13, 2018, the DNR issued the completed Final SEIS and distributed it for public
review in accordance with Minn. R. 4410.2700, subp. 3 (2015). The Final SEIS was provided to
those persons and entities on the EQB distribution list; all persons for whom we have contact
information and submitted substantive comments on the State Draft EIS, State FEIS, SEIS
Preparation Notice, or Draft SEIS; and other interested parties as required by Minn. R.
4410.2700, subp. 3 (2015). On November 13, 2018, a notice of availability of the Final SEIS was
published in the EQB Monitor and the DNR issued a press release announcing the availability of
the Final SEIS and the commencement of the minimum 10-day adequacy review and comment
period required by Minn. R. 4410.2800, subp. 2 (2015). See Minn. R. 4410.2700, subps. 4
through 6 (2015).
G. Consideration of Comments on Adequacy
53. Timely comments provided during the November 13 to November 29, 2018 comment period
were considered in the determination of adequacy for the Final SEIS.
54. During the review period, twenty-eight individuals submitted comments on the Final SEIS. Three
individuals sent more than one comment letter.
55. All comments and issues raised in the comment submittals were reviewed to determine if they
were related to the three adequacy criteria set forth in Minn. R. 4410.2800, subp. 4 (2015).
Comments related to any of the three adequacy criteria were analyzed and addressed. Copies of
the comment letters are attached hereto as Attachment 2 and made a part hereof. Upon
request, comment letters will be provided to the project proposer and to permitting and/or
approval authorities for their consideration as part of further decisions about whether to
permit, approve, and/or implement the proposed Project.
56. Twenty-two commenters reiterated concerns on topics that had previously been raised and
addressed in the Final SEIS and/or State FEIS. These commenters did not address the criteria for
determining an EIS adequate, and as such, their comments are not addressed further in this
Order. These commenters, in alphabetical order by organization or last name include:
• Berger, Brad
• Bernhardson, Eddie
• Betting, R.
• Breimer, Arden
• City of Horace (Brenton Holper)
• Hertsgaard, Craig
• Holy Cross Township (Shelley Lewis)
• Israelson, Colleen
• Israelson, Dallas
• Minnesota Pollution Control Agency (Karen Kromar)
• Nelson, Mike
• Ness, Larry and Judy
• North Dakota Game and Fish (Greg Link)
• Northern Cheyenne Tribe, Tribal Historic Preservation Office (Teanna Limpy)
• Ohman, Mary Lou
• Rich, Jon
• Rogne, Trana
• Shilling, Tara
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57.

58.

59.

60.

61.

• Storvick, Sylvia
• Walleyebrooks
• Wetch, Doreen
• Wiegand, Elaine
Three commenters asserted that the EIS was inadequate because DNR did not comply with the
Environmental Review procedures for addressing alternatives in an EIS. These commenters,
listed in alphabetical order by last name, include:
• Bye, Kenneth
• Luick, Larry
• Redlin, Patricia
Section 2.2 and Appendix M of the 2016 State FEIS describes the alternative analysis that was
completed, including the alternatives that were considered. If an alternative was eliminated
from full evaluation, this Section provided the basis for the elimination. Section 2.2 and
Appendix B of the 2018 Final SEIS identifies the supplemental alternative analysis that was
completed, including the alternatives that were considered. If an alternative was eliminated
from full evaluation, this Section provided the basis for the elimination. The consideration of
alternatives for the 2018 Final SEIS complied with the requirements of Minn. R. 4410.2300, G.
Jared Huibregtse of the North Dakota State Water Commission commented that their agency’s
comment on the Draft SEIS related to North Dakota regulatory requirements was intended to
clarify which North Dakota agency has authority to issue water permits. DNR did not recognize
that the contact information provided after this Draft SEIS comment statement was a request to
change the identified state agency. The Draft SEIS correctly identified a North Dakota water
permit as being a requirement. Although an incorrect state agency was listed for North Dakota’s
water permit program, this oversight does not substantively change the environmental impacts
described for Plan B. The Project Proposer will be notified that the North Dakota Office of the
State Engineer issues water permits in North Dakota.
Two commenters provided comment letters that addressed various aspects of the criteria for
determining EIS adequacy. These comments are addressed individually below. These
commenters, listed in alphabetical order by organization or last name, are:
• Nelson, Don
• Richland Wilkin County Joint Powers Authority
Don Nelson provided eight specific topics related to EIS adequacy:
•

Commenter points out that DNR’s response to the comment correcting the relationship
of the Maple and Sheyenne Rivers to the Fargo-Moorhead urban area acknowledges the
need to make that correction, but noted the executive summary still contains the error.
The editorial request made by the commenter was corrected within the main
document, but was inadvertently left off corrections within the Executive Summary. No
substantive change to the environmental impact or alternatives analysis will result from
this omission.

•

Commenter reiterated that three National Register-eligible farmsteads were not
included in the Draft SEIS and this missing information was provided in comments on
the Draft SEIS. As part of developing the Final SEIS, DNR reached out to the USACE,
which performed the surveys, and determined that these three sites are likely in an area
not surveyed yet. Mr. Nelson confirmed in his comments on the Final SEIS that these

Fargo-Moorhead Flood Risk Management SEIS – Record of Decision
December 26, 2018

Page 12

three sites are in the area that has not completely been surveyed. The Final SEIS
identified the areas that have not been surveyed and indicates that those areas will
require surveys (Final SEIS § 3.6.1).
•

Commenter points out that Comment ID 107b was miscoded and asserts that the
correct response to Comment ID 107b contained inaccurate information regarding the
inability for a river stage of 41-feet to flow through town and still have the acceptable
freeboard. The listing of Comment ID 107b under topic heading “Mitigation,
Recommendation" should have been 90e (Buffalo-Red River Watershed District,
BRRWD). This miscoding of Comment ID 107b does not substantively change the EIS
because Comment IDs 107b and 90e were both responded to, as required.
Moreover, the response to comment 107b does not contain inaccurate information.
While many in-town levees have been constructed greater than 42-feet following the
2009 flood, not all of the levees are built, or are capable of being built, to 42-feet. There
are sections of the levee that angle down and tie into high ground of 39-feet. A levee
that ties into ground at 39-feet does not meet the USACE’s design standards, which
require tying into high ground of the 1% chance plus freeboard. Therefore, they can't be
certified because a higher freeboard is needed to address the high uncertainty (e.g., ice
jams, debris jams, modeling assumptions).

•

Commenter asserts that elimination of Alternative 33 (Wild Rice River Diversion) was
inappropriate and that just because this alternative would be more difficult to get FEMA
accreditation for is not a sufficient reason for elimination.
The DNR response to this comment on the Draft SEIS was as follows:

“The Wild Rice River-only Diversion alternative was described as Alternative 33 in the

Draft SEIS Alternative Screening Exercise Report (DSEIS Appendix B). To operate properly,
this alternative would include a control structure on the Wild Rice River, a dam/southern
embankment located entirely in North Dakota (between the Wild Rice and Red Rivers), a
staging area (that would have to extend upstream to about Christine), and no control on
the Red River. A project design that does not account for Red River flow would also not
account for the years that the Red River floods more than the Wild Rice River, which
would make it harder for the project to receive FEMA 100-year accreditation (because it
couldn’t be assured). As such, it was excluded from further evaluation.” [emphasis
added).
Mr. Nelson’s comment on EIS adequacy focuses on the use of the word “harder” in the
DNR response. It is acknowledged that use of the word “harder”, in this context, does
suggest that FEMA accreditation for a 100-year flood event could be obtained, but that
it would take additional effort. This characterization was not what was intended in the
response. The parenthetical statement, “(because it couldn’t be assured)” is actually the
more important characterization. This is the case because, during any given flood event,
the Wild Rice River and the Red River could contribute very different flood flows to the
Fargo-Moorhead area. During some floods, a majority of flows could come from the
Wild Rice River and, in that circumstance, the Red River flows could pass through town.
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Conversely, a 100-year flood, based on the period of record hydrology, where the
majority of the flow is from the Red River would not be able to pass through town. This
circumstance would prevent FEMA accreditation based on the period of record
hydrology, and as such was the reason this alternative was eliminated from evaluation.
•

The commenter finds unreasonable the DNR response to the comment requesting
information on where displaced landowners would relocate. The DNR response
indicated that any relocation would be up to the specific landowner. DNR’s response is
included in the Final SEIS. The Diversion Authority has proposed to provide relocation
assistance as part of the Property Rights Acquisition, but the ultimate decision would be
up to the landowner.

•

The commenter asserts the DNR comment response that Holy Cross Township
ordinance #0001 (interim ordinance establishing a moratorium of water impoundments;
term expired in 2016) has not been updated was incorrect. DNR contacted Holy Cross to
request the most recent version of its ordinance. Holy Cross only provided Ordinance
#0001 (upon request, as well as in both its scoping and draft comments). The Township
also never made mention of a Comprehensive Plan or updated Ordinance #0001 in any
other comments. Because this was the response we received from the Township, this is
the information we provided. However, in its submittal on the adequacy of the Final
SEIS, Holy Cross did submit a 2016 Comprehensive Plan and 2016 Ordinance (#02,
establishing a Planning Commission (i.e., not reinstating Ordinance #0001)).

•

Commenter asserts that response to comment about stranded wildlife was miscoded
and that DNR’s assertion that stranded wildlife was out of scope was incorrect. The
coding of 107o under topic heading "Wildlife Impacts" should have been 107i. This
miscoding of the Comment ID does not substantively change the EIS because Comment
IDs 107o and 107i were both responded to, as required. Minnesota Rules part
4410.3000, subp. 5A requires the scope of a SEIS to be limited to alternatives, impacts,
and mitigation measures not addressed, or inadequately addressed, in the final EIS. DNR
did not include impacts related to wildlife stranding as a topic in the SEIS because DNR
did not believe there would be a substantial impact change with Plan B relative to the
previously-proposed Project. Wildlife stranding for the previously-proposed Project was
addressed in the State FEIS. The requested information regarding operation impacts to
wildlife, including stranding, are adequately addressed in State FEIS at § 3.9.2.1.2.

•

Commenter suggests evaluation of a new alternative that prevents North Dakota
tributaries from entering the diversion channel to reduce the staging area. This
alternative was not suggested by commenters in scoping, nor was it raised during the
Draft SEIS comment period; and therefore, was not included in analysis. However, many
other alternatives that had similar components were evaluated, including alternatives
that reduced the staging area. Because all other project components would remain in
place, it is anticipated that this alternative would not have significant environmental
benefits over the proposed Project. In addition, the area and extent of needed property
interests would not be decreased over Plan B (i.e., property interests would still be
required up to the Probable Maximum Flood level per Minnesota Dam Safety Rules);
and thus, this alternative would have no significant socioeconomic benefit.

Fargo-Moorhead Flood Risk Management SEIS – Record of Decision
December 26, 2018

Page 14

62. Gerald W. Von Korff of Rinke Noonan, Attorneys at Law, submitted a comment letter on behalf
of the Richland-Wilkin County Joint Powers Authority. The comment letter contained four
specific topics related to the Final SEIS adequacy.
•

Commenter believes the proposed Project should have been screened out, per their
Draft SEIS comment 99d, and is concerned that the SEIS scope did not include an
alternative capable of being permitted for other permitting authorities.
DNR responded to commenter’s concern about screening out the Proposed Plan B,
informing that Minnesota Rules 4410.2300, H (2015), require that an EIS evaluate the
proposed Project. Further, environmental review does not render a final decision on
whether or not a permit can be issued. Information collected during the environmental
review process is intended to be used by permitting authorities to assist in making
permitting decisions.

•

Commenter believes the MN Diversion and the JPA North Dakota Diversion [Alternative
30] should have been fully evaluated in the SEIS, per their Draft SEIS comment 99c.
DNR responded to this comment in the Final SEIS. DNR carefully considered 33 other
alternatives, including the MN Diversion and Alternative 30 [JPA North Dakota
Alternative]. Appendix B of the Final SEIS includes details of why these alternatives were
not fully evaluated.

•

Commenter restated previous concerns over proposed Plan B’s ability to have local and
regional plan consistency and the proposer’s intent to comply with permit
requirements, as articulated in the commenter’s Draft SEIS comment 99g.
DNR responded to comment 99g in the Final SEIS. Section 3.8.2.1 of the Final SEIS
identifies how Plan B relates to local ordinances and plans that would be affected by the
proposed project. Some of these communities have identified that the proposed
changes in flood inundation area are inconsistent with ordinances or plans. This issue
was expanded upon in the Areas of Controversy portion of the Executive Summary and
main Final SEIS. DNR will consider plan compatibility during permitting (per Minn. R.
6115.0220, subps. 5C to D).

•

Commenter believes the proposed Project violates Floodplain Development Law, per
the Joint Powers Authority’s Draft SEIS comment 99a.
The majority of the information on this topic was discussed in Final SEIS sections 3.3
(FEMA Regulations) and 3.10 (Socioeconomics). DNR responded to comment 99a in the
Final SEIS, stating that consideration of the Dam Safety and Public Waters Work permit
application will include an evaluation of how well the project complies with the
requirements of the Minnesota Floodplain Management Act.

Fargo-Moorhead Flood Risk Management SEIS – Record of Decision
December 26, 2018

Page 15

63. The U.S. Fish and Wildlife and North Dakota Department of Health submitted late comment
letters. The comment letters did not address the criteria for determining an EIS adequate, and
as such, are not addressed in this Order.
H. SEIS Topics
Alternatives
64. Minnesota Statutes § 116D.04 requires the RGU to analyze all “appropriate alternatives” and
feasible and prudent alternatives less environmentally intrusive than those alternatives that are
likely to impair natural resources located within the state. Minn. Stat. § 116D.04, subds. 2a and
6 (2018). Additionally, Minn. R. 4410.2300, G (2015) requires the RGU to consider at least one
alternative from each of the following categories: alternative sites; alternative technologies;
modified design or layouts; modified scale or magnitude; and alternatives incorporating
reasonable mitigation measures identified through comments received during EIS development.
Alternatively, the RGU must explain why it has failed to explore alternatives within each of these
categories. Id.
65. During each step of the EIS process for the proposed Project (EIS scoping, Draft EIS, Final EIS,
SEIS Scoping, Draft SEIS and Final SEIS), the DNR conducted a robust and independent
assessment of potential project alternatives within the above categories. See Alternatives
Screening Report: Fargo-Moorhead Metropolitan Area Flood Risk Management Project
(December 2012) (Alternatives Screening Report); State FEIS at Ch. 2, Apps. C and M; Final SEIS at
App. B. The Alternatives Screening Reports completed for the State FEIS and Draft SEIS were
conducted in such a way that they both reevaluated alternatives conceptualized during the
previous environmental review document, thus, cumulatively adding to the list of alternatives to
consider. The Draft SEIS reflects consideration of 33 different alternatives.
66. An alternative may be excluded from further analysis if it would not meet the underlying need
for or purpose of the Project; it would likely not have a significant environmental benefit
compared to the Project as proposed; or another alternative, of any type, that will be analyzed
in the EIS would likely have similar environmental benefits but substantially less adverse
economic, employment, or socioeconomic impacts. Minn. R. 4410.2300, G (2015).
67. Final SEIS Appendix B included the Alternatives Screening Report. For purposes of the screening,
the DNR revised the Proposer’s Purpose and Need Statement to include just one of the three
purpose and need components described in ¶¶ 7 through 10. The one purpose and need
component selected for the rescreening evaluation was 100-year flood accreditation. The
Alternatives Screening Report reconsidered all 29 previously-screened alternatives from the
State FEIS, as well as four new alternatives brought forward during SEIS scoping. The 29
previously-screened alternatives were reconsidered using the updated period of record
hydrology to determine if they met the legal requirements to be included or excluded from full
evaluation in the SEIS. In some cases, alternatives presented a readily apparent reason for being
excluded. Other alternatives did not present a readily apparent reason for exclusion and,
therefore, remained included and additional information was collected to analyze the
alternative. This additional data on individual alternatives was analyzed. If, during the course of
this analysis, it was determined that the alternative did not meet the requirements for further
evaluation as set forth is Minn. R. 4410.2300, G (2015), a determination was made that the
alternative would not advance for further evaluation.
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This was the case for Alternative 30 and Alternative 31 (also known as Alternative C) for which
substantial additional information was collected and analyses performed. Following substantial
analysis, both Alternative 30 and Alternative 31 were excluded from full analysis per Minn. R.
4410.2300, G (2015). Alternative 30 was excluded from full analysis because it did not present
significant environmental benefit compared to the proposed Project. Alternative 31 was
excluded from full analysis because it had similar environmental effects, but had greater adverse
socioeconomic impacts compared to the proposed Project. Final SEIS Appendix B contains the
details of the DNR’s decision to exclude Alternative 30 and Alternative 31 from full analysis. See
Minn. R. 4410.2300, G (2015).
68. During the public comment period on the Draft SEIS, the DNR received a public comment
requesting reconsideration of Alternative 30 and Alternative 31, along with additional data on
the two alternatives. The DNR’s reconsideration of these two alternatives for which additional
data was provided in the public comment period is included in a new section at the end of the
Alternatives Screening Report, which is included in the Final SEIS as Appendix B. The DNR
reconsidered Alternative 30 and Alternative 31 using the criteria set out in Minnesota Statute
and Minn. R. 4410.2300, G (2015) and did not change the determination to exclude these
alternatives from full analysis. Appendix B contains the details for their elimination. See Minn. R.
4410.2300, G (2015).
Environmental Effects
69. Based upon the SEIS scoping process outlined in ¶¶ 14 through 21, the DNR identified the
following key topics and potential environmental effects associated with the proposed Plan B
and evaluated these topics and potential environmental effects in the SEIS process:
• Hydrology and Hydraulics
• FEMA Regulations and the Conditional Letter of Map Revision (CLOMR) Process
• Wetlands
• Aquatic and Terrestrial Resources
• Cultural Resources
• Infrastructure
• Land Use Plans and Regulations
• Minnesota Dam Safety and Public Waters Regulations and Permitting
• Socioeconomics
Each of these topics is discussed in more detail below in ¶¶ 70 through 96.
Hydrology and Hydraulics
70. If the proposed Plan B were constructed, hydraulic changes in the Project Area would increase
the area, duration and depth of floodwater inundation in the staging area compared to existing
conditions. The actual areas, durations and depths of floodwater inundation would vary
depending on the specific timing and severity of any flood event. The total inundation within the
Project Area during the 100-year flood would be 123,954 acres, of which 12,049 acres are on
land that currently does not flood during a 100-year event. Plan B includes an Eastern Tieback
Embankment that would cross Wolverton Creek approximately two miles south of the city of
Comstock, Minnesota. A non-gated culvert structure within the embankment would allow flow
from Wolverton Creek to pass under the Embankment. During the 100-year flood, there would
be a small increase of 0.11 feet (1.32 inches) in water surface elevation immediately upstream
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of the Tieback Embankment. With the Plan B project, the Benefitted Area would see a reduction
or elimination of inundation during most flood events. Local drainage could result in some
isolated inundation within the Benefitted Area. Plan B would protect 56,882 acres from
inundation that would be flooded under existing conditions. Hydrologic changes in the Project
Area could impact a number of natural and socioeconomic resources. Final SEIS § 3.2.
71. Hydrologic and hydraulic modeling for project operation identified increased flood levels
downstream of the Fargo-Moorhead area. The largest downstream increase during a 100-year
event was 0.14 feet (1.68 inches) at Georgetown, Minnesota and the largest increase during a
500-year event was 0.58 feet (6.96 inches) at Grand Forks, North Dakota.
72. Hydrologic and hydraulic analysis used the Period of Record hydrology rather than the Expert
Opinion Elicitation Panel hydrology that was used for the previously-proposed Project.
73. There are no specific “Hydrology” mitigation measures. For areas inundated by the proposed
Project, proposed mitigation is resource specific and discussed under multiple headings below.
Proposed and recommended mitigation and monitoring is summarized in Ch. 6, Table 6-1.
FEMA Regulations and the CLOMR Process
74. The areal extent of 100-year flood inundation required for Project operation in the staging area
would be mapped as floodway. Any additional flood inundation area beyond the staging area
but within the FEMA revision reach would be mapped as floodplain. A FEMA-approved
Conditional Letter of Map Revision (CLOMR) would be required. After Project completion, a
Letter of Map Revision (LOMR) would be submitted.
75. In accordance with the National Flood Insurance Program, mitigation would be required for Plan
B for structures that are subject to increases in base flood elevations (BFEs) greater than the
tolerances set in 44 CFR 60.3(c) and (d) in which FEMA interprets this increase in BFE as any
increase greater than 0.00 feet for areas newly inundated on the FIRM. Based on the
requirements in the NFIP regulations, appropriate mitigation would be determined through the
CLOMR process. Because of the magnitude of structure impacts under Plan B, FEMA has entered
into an agreement with the USACE, and in the USACE/FEMA Coordination Plan discusses
interpreting standards so that the CLOMR, issued prior to Project completion, would identify the
properties that would be mitigated, but allowing mitigation of those properties to be delayed
until the Project affects the flood risk of the identified properties. See Final SEIS § 3.3.3 and App.
E.
76. As discussed in the Final SEIS, the USACE coordinated with FEMA and developed a FEMA/USACE
Coordination Plan (Coordination Plan) outlining the floodplain management requirements for
Plan B. Final SEIS § 3.3.3.
77. The mitigation discussed within the Coordination Plan is defined primarily by the FEMA revision
reach. The FEMA revision reach extent is defined by an effective tie-in for the 100-year flood at
the upstream and downstream limits for each flooding source impacted by Plan B. Final SEIS §
3.3.3.
Wetlands
78. The Project footprint and the Oxbow-Hickson-Bakke (OHB) ring levee are estimated to create
1,761 acres of direct, non-forested impacts to wetlands. The majority of wetlands impacted
would be 1,468 acres of seasonally flooded basins. Wetland impacts from the Dam/Southern
Embankment is estimated at 244 acres with 39.5 acres of these wetlands within Minnesota.
Final SEIS § 3.4.2.1.
Fargo-Moorhead Flood Risk Management SEIS – Record of Decision
December 26, 2018

Page 18

79. Indirect impacts, not caused directly by the Project footprint, could be caused by changes in
hydrology that increase the inundation of these wetlands. The increased inundation could result
in sediment deposition within wetlands that could change wetland type, or eventually convert
the wetlands to upland. Using the National Wetlands Inventory dataset, there are 253 acres of
wetland that would experience increased inundation. It is unlikely that all of these wetlands
would be measurably impacted. Wetlands near the Southern Embankment that would
experience the greatest inundation increase and slow moving water would be the most likely to
be indirectly impacted. Id.
80. Determining wetland mitigation requirements for impacts associated with the diversion channel
and OHB ring levee is the responsibility of wetland regulatory authorities as part of the
permitting process. Mitigation for these impacts is proposed through the creation of wetlands
within the diversion channel. The State FEIS estimated that approximately 2,000 wetland credits
could be created within the diversion channel. Construction of the water control structures and
the Southern Embankment for Plan B would require 244 acres of wetland impacts to be
mitigated. Additional mitigation is also proposed from surplus wetland mitigation credits
associated with wetland creation within the Diversion Channel. The majority of the wetland
creation credits within the Diversion Channel are needed to mitigate wetland impacts from
construction of the Diversion Channel. Any surplus wetland creation credits could be available
for mitigation of other Project component wetland impacts. These potential surplus wetland
creation credits would not be available for mitigation of wetlands in Minnesota under the
Wetland Conservation Act (WCA) because all of these credits are in North Dakota. Under current
WCA rules, mitigation would need to be located within a defined area in Minnesota and possibly
of a defined wetland type, depending on whether mitigation banking is used or a Project-specific
mitigation plan is developed. Currently, there are wetland bank options in Minnesota that would
provide the necessary credits for Project impacts occurring in Minnesota. The USACE Regulatory
In-lieu Fee and Bank Information Tracking System identifies 53.79 acres of wetland credit
available for purchase within the primary service area of the project. Final SEIS § 3.4.3.
81. The project proposers have not identified any mitigation for indirect wetland impacts. Although
Project operation would increase the depth and duration of the inundation of these wetlands,
attributing any wetland change to this increased inundation is very subjective and difficult to
separate from other impacts, such as flooding under existing conditions, and existing landscape
stressors, such as agriculture and its associated drainage and erosion. DNR has recommended
that a technical wetland group be assembled to assess which wetlands are most likely to be
indirectly impacted by sedimentation to refine the mitigation requirement for these wetlands.
Final SEIS Ch. 6.
Aquatic and Terrestrial Resources
82. Impacts to Aquatic and Terrestrial Resources include fish passage and biological connectivity,
aquatic habitat, wildlife and wildlife habitat, and stream stability. The proposed Project, if
constructed, would alter the natural flow of water through the floodway. Construction of the
Project would result in a loss of 46 total acres of aquatic habitat and abandon both Wild Rice
River and Red River meander channels. Final SEIS § 3.5.2.1.1.
83. Water velocities through the Wild Rice River Control Structure, Red River Control Structure, and
the Wolverton Creek culvert would be increased during smaller flood events, when the diversion
channel is not operating. These higher velocities would hinder fish passage through the
structures/culvert. The structures could also limit biological connectivity by changing the
riverine physical environment within each structure. Id.
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84. Project operation would result in higher flood flow velocity, modify the existing floodplain and
the Sheyenne and Maple Rivers (resulting from operation of aqueducts). These changes in
hydrology and inundation could alter geomorphology, and result in overall stream instability.
The loss of floodplain function downstream of the Southern Embankment would also affect
aquatic and terrestrial resources. Final SEIS § 3.5.2.1.2.
85. Mitigation, monitoring and adaptive management would be necessary. Proposed monitoring
would track before and after changes to the Project Area, including impacts to aquatic habitat,
forests, direct wetland impacts, changes to stream geomorphology, indirect wetland impacts,
biological connectivity and fish stranding. Final SEIS § 3.5.3. USACE has not committed to specific
mitigation; however, they have proposed potential mitigation, including restoration of the Bois
de Sioux River, Lower Otter Tail River, or Sheyenne River; various fish passage projects
(unspecified); and habitat features in constructed channels. Final SEIS App. G. The Final SEIS
recommends the Proposer complete a more robust assessment of habitat impacted to ensure
mitigation is suitable, adopt an alternative method to guide stream habitat mitigation that does
not rely upon site-specific Index of Biotic Integrity (IBI) scores, and commit to a specific
mitigation project. Final SEIS Ch. 6, Table 6-1. Permitting will consider mitigation and
monitoring commitments and satisfactory completion of proposals from the AMMP.
Cultural Resources
86. Construction of the proposed Project would cause flood impacts to National Register of Historic
Places (NRHP) or NRHP-eligible properties and cemeteries, cemeteries not eligible for listing on
the NRHP, and cemeteries outside the staging area. Final SEIS § 3.6.2.
87. Because the Project would be undertaken by the federal government and local governmental
units, the USACE and Diversion Authority would be required to comply with the requirements of
Section 106 of the National Historic Preservation Act prior to impacting any property on or
eligible for listing on the NRHP. The USACE and Diversion Authority would comply with Section
106 through consultations and Programmatic Agreements with North Dakota and Minnesota
State Historic Preservation Officers (SHPOs). The scope of permissible impacts on historic
properties would be more precisely delineated through Section 106 consultations. Final SEIS §
3.6.3. Proposed cemetery mitigation is addressed under the socioeconomic SEIS topic in ¶ 96.
Infrastructure
88. The proposed Project would impact roads, bridges, culverts, ditches and water treatment plants,
as well as change traffic patterns. Final SEIS § 3.7.2.1.
89. The construction of road bridges over the embankments and diversion channel would be
completed during Project construction to mitigate transportation connectivity impacts.
Interstate Highway 29 would be raised in the staging area to prevent inundation during Project
operation. Small portions of Cass County Highway 81 and Cass County Road 18 would be raised
to maintain access to OHB. All other roads in the staging area would be allowed to flood under
Project operation. Utilities that cannot withstand occasional flooding in the inundation area
would be abandoned, modified, or relocated. Within the Benefitted Area, some roads would
need to be raised so they could remain open as flows through town reach up to 21,000 cfs.
Proposed mitigation for impacts to roads, culverts and ditches includes a post-operation debris
clean-up and repair program, which would allow for reimbursement of clean-up and repair
costs. The Cass County water treatment plant would have to be removed, and may require
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construction of a new facility or a regional water system solution. Final SEIS § 3.7.3, Table 6-1,
and App. F.
Land Use Plans and Regulations
90. Local Government Units (LGUs) in the Project Area would experience varying impacts due to
different Project features and different degrees of inundation and flood protection. DNR asked
LGUs in the Project Area how Plan B would interact with land use plans and regulations. The
Final SEIS addresses plan compatibility and rules specific to these LGUs as noted in the summary
below. Final SEIS § 3.8.2.1.
•

•

•
•
•

Wilkin County Zoning Ordinance requires a zoning amendment for any water
impoundment greater than 640 acres in size. Wilkin County also states that Plan B is
inconsistent with Objective (d) of Goal 1 of their Comprehensive Plan, to minimize loss
of agricultural lands. It is uncertain if impacts from inundation would be significant
enough to result in a loss of, as opposed to an impact to, agricultural land.
The City of Horace addressed the City’s plan to improve economic development and
land use diversity, including plans to develop along County Road 14. They expressed
concern that likely recommendations included in a Minnesota Dam Safety and Public
Waters Work permit could limit development along County Road 14 as planned.
The Buffalo-Red River Watershed District expressed some concerns over consistency
with their watershed management plan with respect to floodplain management,
wetland impacts, water quality, and plan development.
The cities of Fargo and Moorhead indicate the Project is compatible with related
ordinances and Comprehensive Plans.
Cass County and Cass County Joint Water Resource District do not indicate concerns or
incompatibility with the proposed Project, but do state that specific zoning and
floodplain ordinances would be considered during permitting.

91. The proposed Project would increase flooding in the Unbenefited Area. Final SEIS § 3.8.2.1.
Increased flooding within the Unbenefited Area has the potential to restrict development
and/or land use options in the Unbenefited Area. Various permits and other governmental
approvals will, or may be, required for the Project, and are discussed in the Final SEIS §§ 1.5,
3.8.3.3 and 3.9. Additionally, changes to regulatory floodways, BFEs or extents of Special Flood
Hazard Areas caused by the construction and operation of the Project would require updates to
the existing Flood Insurance Study Map.
92. In order to begin construction in Minnesota (including construction on the Red River), the
proposed Project needs a DNR Public Waters Work and Dam Safety Permit. Minn. Stat. §
103G.245 (2018) and Minn. R. 6115.0220 (2015). A project requiring a Dam Safety Permit must
be consistent with applicable floodplain and shoreland standards and ordinances as well as with
local water-related land management plans. Minn. R. 6115.0220, subp. 5 (2015). The Final SEIS
provides information on applicable land management plans and related standards. Final SEIS §
3.8.
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Minnesota Dam Safety and Public Waters Regulations and Permitting
93. The proposed Project requires the construction of a Class 1 dam on the Red River and, pursuant
to Minn. Stat. § 103G.245 (2018), requires a Dam Safety and Public Waters Work permit from
DNR. Final SEIS § 3.9.1.
94. The specific requirements for a Dam Safety permit are found in Minn. R. 6115.0300 et. seq.
Minnesota Rule 6115.0410 sets forth the specific requirements and standards, including
applicable engineering studies and potential mitigation, which must be analyzed before the DNR
can make a decision on a Dam Safety permit application. The specific requirements for a Public
Waters Work permit are found in Minn. R. 6115.0150—6115.0280 (2015) that sets forth specific
requirements and standards which must be analyzed before the DNR can make a decision on a
Public Waters Work permit application. The DNR Dam Safety and Public Waters Work permit, if
granted, would include any necessary design, mitigation, and operating conditions for the
Project. The Final SEIS acknowledges that the DNR has received a combined Dam Safety/Public
Waters Work permit application and lists those permit-related studies or information included
with the application. Final SEIS Ch. 1 and § 3.9.3.1. The Final SEIS is not, however, a decisionmaking document and any decision on whether to issue permits for the Project will be
addressed in the permit decision-making process.
95. The applicable permit decision-making process for the Dam Safety and Public Waters Work
permit is found in Minn. R. 6115.0150 – 6115.0520 (2015), which provides for the orderly and
consistent review of permit applications in light of the state’s interest in conserving and using
the water resources of the state to further public health and welfare. Additionally, the permit
application will be evaluated in a manner consistent with the goals and objectives of applicable
federal, state, and local environmental quality programs and policies, such as Minnesota’s
shoreland management and floodplain management programs and policies.
Socioeconomics
96. The State FEIS and Final SEIS contain extensive discussions of potential impacts to and mitigation
for socioeconomic impacts. See State FEIS §§ 3.16.2, 3.16.3, Table 6.19 and App. L; Final SEIS §§
3.10.2, 3.10.3, Table 6.1. Key impacts evaluated in the SEIS and corresponding mitigation or
monitoring measures include:
• Geographic Extent of Impacts: Under project operation for a 100-year flood event,
based on period of record hydrology, the Project Area would experience 123,954 acres
of new or additional inundation and 56,882 acres would be removed from flooding.
Minnesota would have 33,545 acres (27%) of inundation and 9,635 acres (17%) removed
from flooding. North Dakota would have 90,409 acres (73%) of inundation and 47,247
acres (83%) removed from flooding. Of the total 123,954 acres of new or increased
inundation from the Project, 12,050 acres would be newly-inundated. Minnesota would
experience 3,677 acres of new inundation and North Dakota would experience 8,374
acres of new inundation. Wilkin County would experience 409 acres of new inundation
and Richland County would experience 576 acres of new inundation area. Final SEIS §
3.10.2.
• Structures: Project operation would result in flood inundation of residential and
nonresidential structures in the Unbenefited Areas, including the staging area.
o The 2018 FEMA/USACE Coordination Plan provides that all impacted insurable
structures within the FEMA map revision reach would be mitigated through
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•

•

agreed methods that are consistent with mitigation methods specified by the
NFIP for individual structures based on depth of flooding at each structure.
Final SEIS App. E. Section 3.10.3 of the Final SEIS also outlines the proposed
mitigation options available for structures and lands not included in the
FEMA/USACE Coordination Plan. The Diversion Authority proposes to obtain
property rights up to the maximum pool elevation (i.e., above the 100-year
event). Final SEIS App. F. Mitigation would vary based on zone and category of
impact. Final SEIS § 3.10.3. Additional recommended mitigation measures are
outlined in Chapter 6 of the Final SEIS.
Land: Project operation would result in flood inundation of extensive acreage, including
traditional and organic agriculture.
o As outlined in the FEMA/USACE Coordination Plan, the areal extent of flood
inundation within the staging area would be mapped as FEMA floodway; other
inundated areas outside the staging area would be mapped as FEMA floodplain.
Final SEIS App. E. The acquisition of flowage easements is required for operation
of the Project in these areas. Land mitigation would vary based on zone of
impact. The Diversion Authority also proposes a post-operation debris clean-up
and repair program for public land. Private land clean-up would include pick-up,
but not reimbursement. An organic farm early-buy-out option is also proposed.
Final SEIS § 3.10.3 and App. F. The Final SEIS also recommends that the Project
Proposers obtain rights or interests prior to construction or operation of the
Project, and consider Minnesota’s “Loss of Going Concern” and state takings law
for Minnesota businesses and land impacted by flooding. State FEIS Table 6-1.
Cemeteries: Project operation and/or construction would result in cemetery impacts.
Cemetery mitigation includes flowage easements and a post-operation debris clean-up
program within the property rights area. Final SEIS § 3.10.3 and App. F. The USACE
completed a 2015 Draft Cemetery Mitigation Plan that includes potential mitigation
measures, but none of these measures have been proposed at this time. State FEIS App.
H. Mitigation for each cemetery would be considered on an individual basis. Final SEIS
App. F. The State FEIS recommends that the USACE and Diversion Authority adopt SHPO
recommendations. See State FEIS Table 6-1.

Cumulative Potential Effects
97. In compliance with Minn. R. 4410.1200, E (2015), Minn. R. 4410.2300, H (2015) and as
described in Final SEIS § 4.1, potentially affected resource categories were identified, the
environmentally relevant area was defined for each resource category, reasonably foreseeable
projects were identified within the environmentally relevant area, and a cumulative potential
effects screening analysis was conducted. Cumulative impacts identified in the USACE’s FFREIS
were reevaluated applying applicable criteria. Final SEIS Table 4-1.
98. DNR identified two reasonably foreseeable future projects that would result in relatively minor
contributions to environmental effects when viewed in conjunction with the proposed Project.
Some of these effects were positive contributions and some were negative. None of these
contributions appreciably changed the assessment of potential environmental or social effects
of the Project in the environmental review process. See Final SEIS § 4.2.1.
99. The Wolverton Creek culvert would create flow velocities that are problematic for fish passage.
There are road culverts on Wolverton Creek that currently have flow velocities that are
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problematic for fish passage. Adding a culvert that limits fish passage on Wolverton Creek would
increase this cumulative effect. Final SEIS § 4.2.1. The DNR has recommended modifying the
location of this culvert to coincide with the nearest road culvert, which would avoid this
cumulative effect. Final SEIS § 6.1.1.
Permits
100.
All known federal, state and local permits, approvals, and regulatory programs related
to and potentially required for the Project were identified. Final SEIS § 1.5 and Table 1-1.
101.
The Diversion Authority submitted an application for Dam Safety/Public Waters Work
permit for Plan B on March 16, 2018. The DNR conducted permit review concurrently with the
environmental review process. Pursuant to Minn. R. 4410.2900, A (2015), a final determination
on this application is anticipated within 30 days of completing the environmental review
process.
Mitigation
102.
Proposed mitigation and monitoring are discussed in each topic category of Chapter 3 of
the Final SEIS. A summary of proposed mitigation for the project is listed by impact category in
Final SEIS Table 6-1.
103.
Additional recommendations for mitigation or monitoring were identified through
public comment, discussion with the project proposer and analysis during SEIS development. A
summary of these recommended mitigation measures is discussed in Chapter 6 of the Final SEIS
and include both environmental and land use strategies. Final SEIS § 6.1 and Table 6-1.
I. Determination of Adequacy
104.
Upon conclusion of the Final SEIS comment period, the DNR as RGU is responsible for
determining the adequacy of the Final SEIS in accordance with the requirements of Minn. R.
4410.2800, subp. 4 (2015).
105.
To find the Final SEIS adequate, the DNR must find that the Final SEIS:
Addresses the potentially significant issues and alternatives raised in scoping;
Provides responses to the substantive comments received during the Draft SEIS
comment period concerning issues raised in scoping; and
• Was prepared in compliance with the procedures of the act and part 4410.0200 to
4410.6500.
Minn. R. 4410.2800, subp. 4 (2015).
•
•

106.
Pursuant to Minn. R. 4410.0300, subp. 3 (2015), the Final SEIS contains information that
addresses the significant environmental issues of the Fargo-Moorhead Flood Risk Management
Project Plan B. This information is available to governmental units, the Proposer, and citizens
early in the decision-making process. The DNR finds that the Final SEIS “addresses the
potentially significant issues and alternatives raised in scoping” as required by Minn. R.
4410.2800, subp. 4A (2015).
•

Potentially-significant issues are documented in ¶¶ 69 through 99.
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•

Alternatives raised in scoping are documented in ¶¶ 21, and 64 through 68.

107.
The DNR finds that the Final SEIS “provides responses to substantive comments received
during the Draft SEIS comment period concerning issues raised in scoping as required by Minn.
R. 4410.2800, subp. 4B.
•

Responses to comments made on the Draft SEIS are documented in ¶ 39 through 47.

108.
The DNR finds that the environmental review process used to prepare the Final SEIS
complied with the applicable procedural requirements of the Minnesota Environmental Policy
Act as required by Minn. R. 4410.2800, subp. 4C (2015). Specifically the DNR finds:
•

Projects Requiring a SEIS – Minn. R. 4410.3000, subp. 3 (2015). DNR’s compliance with
the requirements of Minn. R. 4410.3000, subp. 3 (2015) is documented in ¶¶ 1 through
2 and 5.

•

SEIS Scope – Minn. R. 4410.3000, subp. 5 (2015). DNR’s compliance with the
requirements of Minn. R. 4410.3000, subp. 5 (2015) related to SEIS scope is documented
in ¶¶ 14 through 21.

•

Content of Draft SEIS – Minn. R. 4410.3000, subp. 5C (2015) refers to Minn. R.
4410.2300, D to J, 4410.2400, 4410.2500, and 4410.2600, subp. 2 to 10. DNR’s
compliance with the requirements of Minn. R. 4410. 3000 subp. 5C (2015) is
documented in ¶¶ 22 through 37, 48, and 64 through 103.

•

Final EIS – Minn. R. 4410.3000, subp. 5D (2015) refers to Minn. R. 4410.2700 (2015).
DNR’s compliance with the requirements of Minn. R. 4410.3000 subp. 5D (2015) is
documented in ¶¶ 39 through 52.

•

Determination of Adequacy – Minn. R. 4410.3000 subp. 5E (2015) refers to Minn. R.
4410.2800 (2015). DNR’s compliance with the requirements of Minn. R. 4410.3000
subp. 5E (2015) is documented in ¶¶ 53 through 63 and 104 through 109.

109.
Minnesota Rules 4410.3000, subp. 5E (2015), refers to Minn. R. 4410.2800, subp. 3
(2015), which requires the RGU to determine the adequacy of the Final EIS at least ten days
after publication in the EQB Monitor of the notice of availability of the Final SEIS.
•

The Final SEIS was published in the EQB Monitor on November 13, 2018, as documented
in ¶ 52. The date of this record of decision occurs more than ten days following
publication of the Final SEIS.

II.CONCLUSIONS
A. The DNR is charged with determining the adequacy of the Final SEIS for the Fargo-Moorhead
Flood Risk Management Project. The Final SEIS meets the content requirements of Minn. R.
4410.3000 and 4410.2300 (2015).
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B. The DNR prepared the Final SEIS in compliance with the procedures set forth in Minn. Stat. §
116D.04 (2018) and Minn. R. 4410.0200 to 4410.6500 (2015).
C. The public has been afforded opportunities to review and comment on the scope of the SEIS,
the content of the Draft SEIS, and the adequacy of the Final SEIS in accordance with all
applicable provisions of Minn. Stat. § 116D.04 (2018) and Minn. R. Ch. 4410. The Final SEIS
includes responses to all substantive comments received during the public comment period on
the Draft SEIS.
D. The information presented in the Final SEIS adequately addresses the issues identified in the
Preparation Notice.
•

The proposed action is described in sufficient detail.

•

The Final SEIS adequately analyzes significant environmental impacts.

•

The Final SEIS adequately considers alternatives to the proposed action and their
impacts.

•

The Final SEIS adequately presents methods by which adverse environmental impacts
can be mitigated.

•

The Final SEIS adequately presents the economic, employment, and sociological effects
that cannot be avoided should the proposed action or an alternative be implemented.

E. As set forth in ¶¶ 104 through 109, the Final SEIS meets the criteria set forth in Minn. R.
4410.2800, subp. 4 (2015), which require that a Final SEIS be determined adequate if it:
•
•
•

addresses the potentially significant issues and alternatives raised in scoping so that all
significant issues for which information can be reasonably obtained have been analyzed
in conformance with Minn. R. 4410.2300, G and H (2015);
provides responses to the substantive comments received during the draft EIS review
concerning issues raised in the scoping process; and
was prepared in compliance with the procedures of the Minn. Stat. § 116D.04 and Minn.
R. 4410.0200 to 4410.6500.

F. Findings that might properly be termed Conclusions and any Conclusions that might properly be
termed Findings are hereby adopted as such.
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III.ORDER
Based upon the Findings of Fact and Conclusions contained herein and the entire record of the
proceedings:
The Minnesota Department of Natural Resources hereby determines that the Final Supplemental
Environmental Impact Statement for the proposed Fargo-Moorhead Flood Risk Management
Project, in Clay and Wilkin Counties, Minnesota, and Cass and Richland Counties, North Dakota, is
adequate.
Approved and adopted this 26th day of December 2018.
STATE OF MINNESOTA
DEPARTMENT OF NATURAL RESOURCES
___________________________________
Barb Naramore
Assistant Commissioner
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Attachment A

Figure 1. Proposed modifications to the Project since the 2013 Supplemental Environmental Assessment.
Draft Supplemental Environmental Assessment #2
Fargo-Moorhead Flood Risk Management Project

6

Attachment B

Public Comment Letters Received for
Final Supplemental
Environmental Impact Statement

Public Comment Period
November 13 – November 29

walleyebrooks@aol.com
MN_Review, Environmental (DNR)
Flood diversion project
Tuesday, November 13, 2018 8:00:44 PM

This much money could be used to break some tiles, plug some ditches ect. Restore some wetlands. We
are paying to do that anyway! With little to no success! Hold the water instead of drain it! You even say
that! Problem only moves downstream with this project. [ Up north witch is a unique problem.] Next we
move the problem to a new area and start this all over again. Let's make MN a duck hunter destination
instead of a place to pass thru on our way to ND. ND do the same! Crops ain't worth putting in the
ground and harvesting. Yet we pay them to do it! We pay for ditches. We pay for water quality
improvements. We keep paying! Stop the madness! If we wouldn't have let them build the ditches and
drain everything we wouldn't have this problem. I can't believe how much drain tile I see being ready to
be laid every year on my way to Iowa, Nebraska and Southern MN. You should be ashamed of your
selves for letting it happen in the first place! Their is no environmental benefit to this plan. We can't rush
water to a frozen area up north and not expect it to cause problems further down stream![ Upstream?]
Time for someone to Talk to Trump!

From:
To:
Subject:
Date:

&RPPHQWHU

Elaine Wiegand
MN_Review, Environmental (DNR)
FARGO MOORHEAD DIVERSION PROJECT
Tuesday, November 13, 2018 11:47:11 AM

Why should they divert water to somewhere else. These people built in the flood plain they
should have to deal with it at their expense

From:
To:
Subject:
Date:

&RPPHQWHU

&RPPHQWHU

mike nelson
MN_Review, Environmental (DNR); Margaret A. Nelson
Re: Request for Comment on Final Supplemental EIS, Fargo-Moorhead Flood Risk Management Project
Tuesday, November 13, 2018 6:02:12 PM
image004.png
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Mail:

Jill Townley
Minnesota Department of Natural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155-4025

Written comments on the adequacy of the Final SEIS must be received by
Thursday November 29, 2018 at 4:30PM. Comments may be mailed, e-mailed, or
faxed as follows:

3. Did DNR follow the process established in state statute and rule for preparing an
EIS?

2. Does the Final EIS respond to substantive comments received on the draft?

1. Does the Final EIS analyze topics identified in scoping?

The document describes potential environmental impacts from a new project
alternative (Plan B, as described in the Draft SEIS) and any changes to the Draft
SEIS as noted in response to comments received during the Draft SEIS public
comment period.
The Final SEIS is not a decision document, but rather evaluates and discloses
potential project impacts and proposed mitigations for those impacts. Decisions
about whether to permit the Project can only be made following completion of the
Final SEIS.
The Final SEIS will be available for a 10-day public comment period beginning on
November 14, 2018 and ending on November 29, 2018 at 4:30pm. Comments
should focus on the adequacy of the Final SEIS. Three criteria determine
adequacy:

The Department of Natural Resources (DNR) has prepared a Final Supplemental
Environmental Impact Statement (Final SEIS) for the Fargo-Moorhead Flood Risk
Management Project. The document is available for download on the DNR FargoMoorhead Flood Risk Management Project webpage

On Tue, Nov 13, 2018 at 4:09 PM, MN_Review, Environmental (DNR)
<environmentalrev.dnr@state.mn.us> wrote:

Sent from Yahoo Mail on Android

From:
To:
Subject:
Date:
Attachments:

1111

ATTN: Jill Townley, Project Manager
(651) 297-1500

Minnesota Department of Natural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155
Phone: 651-259-5168
Fax: 651-296-1811
Email: jill.townley@state.mn.us
mndnr.gov

Jill Townley
Planner Principal | Communications and Planning Unit

Thank you for your interest.

Fax:

Email: environmentalrev.dnr@state.mn.us
Subject Line: “Fargo-Moorhead FSEIS”
Please include your name.
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Teanna Limpy
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS- Teanna Limpy
Thursday, November 15, 2018 4:48:51 PM

Teanna Limpy, THPO
Tribal Historic Preservation Office
Northern Cheyenne Tribe
14 E. Medicine Lodge Drive
P.O. Box 128
Lame Deer, MT. 59043
Work: (406) 477-4839/4838
Cell: (406) 850-7691

Respectfully,

The Northern Cheyenne THPO has the following additional comments to the Final SEIS for the
Fargo-Moorhead Flood Risk Management Project:
“While the ACOE and Diversion Authority acknowledges our request for participation in future
survey work, our office also requests that an additional work plan be created for an undertaking this
size. A workplan for inadvertent discoveries and NAGPRA process should be included as an appendix,
as well as a formal process of notification for consulting tribes in cases of potential such inadvertent
discoveries. This should be done in further consultation with tribes as this plan is a multi-year project
that has additional potential impacts not mentioned in the final SEIS. This may also be done as a
separate process but still included in the overall plan, as well.“

From:
To:
Subject:
Date:

&RPPHQWHU
Mary Lou Ohman
MN_Review, Environmental (DNR)
Flood Plain
Friday, November 16, 2018 9:12:11 AM

Mary Lou Ohman
SENDCAA
Administrative Officer
3233 University Drive South
Fargo, ND 58104
701-232-2452 ext.106
marylouo@sendcaa.org

MLO

Sincerely

This email is asking that you please do not approve the requested Flood Plan that is planned by the
DNR. My daughter and her boys are one of the homes in the County Road 20 area that are up for
buyout. There are 6 homes in that area that are slated for removal. I feel that this is overstating the
flood Zone. She has a beautiful home with a very large yard as do all those up for removal. One
family just moved into the neighborhood in June. These are beautiful homes. The area that is
projected is home as well to many wildlife and it will destroy their home as well. Every evening and
morning there are multiple deer in her yard and her neighborhood. There are beavers, squirrels,
raccoons to name a few. You will be destroying both beautiful homes and neighborhoods as well as
the home to wildlife. I ask that you PLEASE reconsider your options and leave these neighborhoods
intact. I truly believe that both State and Local government have over reacted to the Flood issue.
She has lived in her home for 8 plus years and has never had one worry about flooding. Again I ask
you PLEASE leave all these neighborhoods intact.

Good Morning

From:
To:
Subject:
Date:

&RPPHQWHU

Tara Shilling
MN_Review, Environmental (DNR)
Fargo-Moorhead SEIS
Friday, November 16, 2018 9:42:17 AM

6th Grade-Falcons
Language Arts/Math/Social Studies

Tara Shilling
701-446-1700
Carl Ben Eielson

From:
To:
Subject:
Date:

&RPPHQWHU
Tara Shilling
MN_Review, Environmental (DNR)
Fargo-Moorhead SEIS
Monday, November 26, 2018 1:02:31 PM

6th Grade-Falcons
Language Arts/Math/Social Studies

Tara Shilling
701-446-1700
Carl Ben Eielson

Thank you for your time!

Good Morning!
My name is Tara Shilling and I am writing in regard to the Fargo-Moorhead SEIS. I am a
resident in the Riverwood Addition in North Fargo. My house has been tagged as part of the buy-out
plan for Plan B. I am writing to let you know that I am NOT in favor of Plan B. There are a few reasons
that I am against this plan and feel like there needs to be another option. The acquisition of my
home is probably the biggest reason, but also the wild life that I see around my home is also a
significant reason to find a different way.
My house is located in the first cul de sac in Riverwood. My family has lived in this home for
7 years. We missed the 2009 flood, where sandbags were laid for flood protection. In 2011, there
weren’t any sandbags put down and the river only reached to about the middle of my yard. Hence,
the reason we decided to purchase a house on the river. Since that time, there has been NO worry
about water. In fact, even when sandbags were laid down in the past, they were to help with
overland flooding. My house sits higher than most of the neighbors and the sandbagging that has
been done in the past, has been done to protect the neighbors, not my house in particular. From my
house, the river sits back about 150 yards from my back deck. There is quite a bit of yard and woods
that is situated between my home and the river. In 7 years, there hasn’t been a single spring that I
have worried about the potential of river/overland flooding, affecting my home.
Across the river from my home is Oakport Township. I know that Oakport has done MANY
things to get better flood protection. They have bought out homes on the other side of the river
from me. There is wide open spaces. To me, it would make better sense to put money into forcing
the river to head east. On the east side of the river, there already are no homes, things have been
cleared out. Perhaps there is a way to shift the water east into the Oakport open land, rather than
buyout and tear down 6 beautiful homes. As mentioned in above paragraph, there is plenty of tree
and land between my house and the river, perhaps a dike would be more reasonable and save the
city money by putting it closer to the actual river.
On any given day, we see many deer come through our backyard. They come near the
house and eat berries off the trees all winter long. In the fall, we can hear them bedding down and
running through the leaves in the morning. I wonder what will happen to the wildlife when we are
tearing down trees and moving dirt around the place they have called home. We have a bald eagle
that comes back every spring to make his nest in the trees in my backyard. Where will these animals
go when everything is uprooted?
I hope that the Minnesota DNR and the City of Fargo can come up with other options
before moving forward with Plan B.

From:
To:
Subject:
Date:

&RPPHQWHU

Brad Berger
MN_Review, Environmental (DNR)
Fargo-Moorhead SEIS
Saturday, November 17, 2018 10:32:13 AM

and taxpayer. Brad Berger 920 5th st so Fargo N.D. 58103

Please oppose any version of the diversion boondoggle. Thank you from a concerned Fargo resident

From:
To:
Subject:
Date:

&RPPHQWHU

Trana Rogne
MN_Review, Environmental (DNR)
Fargo Moorhead FSEIS
Monday, November 19, 2018 4:47:13 PM

Trana Rogne
5477 Co Rd 1
Kindred ND 58051
701 367 8911

1.4 PURPOSE AND NEED
“The Project will reduce flood risk for the lives and property of people within the Fargo-Moorhead metropolitan area, as well
as reduce the frequency of the disruptions and risks associated with emergency flood fights.”
Comment:
The metropolitan area does not have a reduction in flood risk, the metro area is larger than the F-M Area. Many towns that
are in the “metro area “ have a increased flood risk from a major flood.

With these remaining road closed occupancy of home and farms would be not possible as access would not be available.
Ring dike or other mitigation would be of no use. Toal buyouts would be required of all farms , homes in the staging area.
HWY 46 major road would be closed .

Comment;

Transportation, Utility and Drainage Features
‘Portions of the remaining roads within the staging area would be inundated for a period of time during project operation.”
All roads except I29.

impactful activities?
Comment;
The very construction is a impactful activity. If the project is constructed without all property acquired or
mitigated there is no reason to assume that the project would not operate in the event of a major flood. The
project would operate and the fall out resolved later.

From:
To:
Subject:
Date:

&RPPHQWHU

Trana Rogne
MN_Review, Environmental (DNR)
Fargo-Moorhead SEIS
Monday, November 19, 2018 7:29:47 PM

Trana Rogne
MN_Review, Environmental (DNR)
Re: Fargo-Moorhead SEIS
Monday, November 19, 2018 7:32:18 PM

-Trana
"The middle of the road is for yellow lines and dead
armadillos."
Jim Hightower

It is not reasonable for DNR to assume that a when a major flood is to occur that the operation of the project will not be
allowed.
What judge would allow the project not to operate in time of a flood? It is likely the judge would allow the operation of the
project to proceed. To allow the project to be built and be operational without completion of property acquisitions and
mitigation would be a complete failure of the MN DNR’s duty to review the permitting of the project.

Comment;

page 93

https://files.dnr.state.mn.us/input/environmentalreview/fm_flood_risk/fm_fseis_app-a.pdf

-Trana
"The middle of the road is for yellow lines and dead
armadillos."
Jim Hightower

Trana Rogne
5477 Co RD 1
Kindred ND 58051

It is not reasonable for DNR to assume that a when a major flood is to occur that the operation of the project will not be
allowed.
What judge would allow the project not to operate in time of a flood? It is likely the judge would allow the operation of the
project to proceed. To allow the project to be built and be operational without completion of property acquisitions and
mitigation would be a complete failure of the MN DNR’s duty to review the permitting of the project.

Comment;

page 93

https://files.dnr.state.mn.us/input/environmentalreview/fm_flood_risk/fm_fseis_app-a.pdf

structures is completed.”

“Also, it should be noted that the Project would not be allowed to operate until all upstream property rights (flowage
easements or, as required, full acquisitions) and mitigation of

structures is completed.”

“Also, it should be noted that the Project would not be allowed to operate until all upstream property rights (flowage
easements or, as required, full acquisitions) and mitigation of

There must have been a mistake in the drafting of this document.

In the following response to a question someone in the DNR responded as follows;

On Mon, Nov 19, 2018 at 7:29 PM Trana Rogne <tranarogne@gmail.com> wrote:

From:
To:
Subject:
Date:

&RPPHQWHU

There must have been a mistake in the drafting of this document.

In the following response to a question someone in the DNR responded as follows;

From:
To:
Subject:
Date:

&RPPHQWHU

Arden Breimeier
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS
Wednesday, November 21, 2018 10:30:51 AM

That said, I continue to believe that the plan as submitted for permit is not the least
impactful and that the permit should not be granted. However, if the MN DNR
decides to grant a dam permit, it must do so with all project operation possibilities in
mind. The diversion project, if permitted, should be constructed from north to south,
with the impoundment area completed last. If the Diversion Authority’s current plan

If the issued permit does not adequately specify/restrict the conditions under which it
applies, rest assured that the ‘two-thirds project’ described above is what both North
Dakota and Minnesota will get and will have to live with. Would the MN DNR permit
such a project, one that has an impoundment area but no diversion channel to carry
water around the FM area? If not, then it is critical that any permit specify, in no
uncertain terms, the nature of the project for which the permit is being granted.

The Diversion Authority has requested a permit from Minnesota to dam the Red River
and has surely submitted its overall vision of a fully completed diversion channel as
part of the permit application. The MN DNR is being asked to issue said permit based
upon the project as outlined in the application. If the decision is made to issue the
permit, said permit should stipulate that it is applicable only to the completed project
as laid out in the permit application.

I have suggested that the third stage is unlikely to ever be constructed if the
impoundment is permitted for use prior to the completion of the overall diversion
channel. I continue to hold this belief. Project costs will almost certainly far exceed
the estimates (a doubling would not surprise) so it will be easy for the Diversion
Authority to initiate operation of the north drainage and south impoundment while
blaming lack of funding for the shelving of the channel connecting them. The
Diversion Authority basically gets what it needs from construction of two-thirds of the
project: drainage for the north and storage for the south. So, facing economic
headwinds, it will be easy for them to accept that much as a proxy for a completed
diversion.

I would like to reiterate and clarify my concerns as they relate to comment 74C from
the Draft SEIS (Appendix A), the phased construction of the FM Diversion project. As
mentioned in my original comments, the Diversion Authority intends to construct the
north segment, from Interstate 94 to the outlet into the Red River, and the south
segment, which involves the dam and impoundment area (stages one and two of the
project), either sequentially or simultaneously. The third segment (or stage), the
portion of the diversion channel that connects the north and south segments, is to be
constructed last.

To: Jill Townley, Project Manager
From: Arden Breimeier, Oxbow
Re: Fargo-Moorhead FSEIS

From:
To:
Subject:
Date:
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CCEC CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is
for the sole use of the intended recipient(s) and may contain confidential and privileged
information. Any unauthorized review, copy, use, disclosure, or distribution is prohibited. If
you are not the intended recipient, please contact the sender by reply e-mail and destroy all
copies of the original message.

Arden Breimeier
614 Evergreen Cir
Oxbow, ND 58047

Thank you for your time and attention.

for phased construction goes forward, there will be intense pressure to use the
impoundment area in the absence of a connecting channel. The MN DNR must weigh
and consider this carefully.

The term “mitigate” is mentioned in the diversion description. Shouldn’t some of this be done
early in the process so individuals can have a part in it; not wait until late in the process and
funding is low, so they get short changed in the process? The word “mitigate” has a broad
meaning, but I feel it should be done sooner instead of later. I have had two communications
with the “Corps” regarding our log cabin and both contained the word “mitigate” but have
heard nothing more as to what mitigate might mean.

There are natural watercourses in this area draining into the ”Red” but overland flooding has
never been a problem. There are several farmsteads in the area bur none of them have “ring
dikes” as they have not been necessary.

Also, in this area is the “Clara Cemetery, which is in the SW corner of Sec. 17, Holy Cross
Township. This site has never had flooding.

My great grandparents homesteaded in Sec. 7 Holy Cross Township in 1869. In 1870 they
constructed a log cabin on the banks of the Red River. This is the second oldest building on the
banks of the “Red” in Minnesota and is on the National Register of Historic Buildings. Only once
since it was built has high water gotten close to the cabin.

Protecting this area severely impacts areas that have never had flooding problems. Plan “B”
contains a levee on US Hwy 75 south of Moorhead, this could severely impact land that some
claim has flooding problems. This claim is untrue.

I am writing regarding the FM Diversion Plan. Initially, as I recall, the FM Diversion was to
protect the current cities of Fargo and Moorhead. It seems Fargo changed the emphasis of the
diversion to protect their future expansion area, which is mostly or entirely flood prone. As an
example, I understand, Davies High School, which is in this area has their mechanical and
electrical facilities on the second floor.

Dear Jill Townley and Minnesota Department of Natural Resources,

Minnesota Department of Natural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155-4025

Eddie Bernhardson
1318 S 19th St
Moorhead, MN 56560

&RPPHQWHU

Eddie Bernhardson

Sincerely yours,

I have lived my entire life in this area except for two years in the army, 1952-1954, including a
year in Korea (1953). I was the Clay County Agriculture Extension Agent for 30 years. Since my
retirement I have served as an appraiser/viewer for watershed districts in the Red River Valley.

Jon Rich
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS
Sunday, November 25, 2018 4:56:23 PM

&RPPHQWHU

20891 Aztec St NW
Anoka, MN 55303

Sincerely, Jon and Nancy Rich

I am very disappointed in the way Fargo board are treating the citizens of my home state.There is a
lack of caring from the FM authority for all land owners. I am also very proud to live in Minnesota
where we have vigorous flood plain management and environmental protection standards to
protect water, land, and wildlife. We in Minnesota are setting our standards high to protect this
great land for future generations. Please reject this Plan B the Fargo commission cannot be trusted.
It is the way or the highway for them. Grand Forks and Moorhead solved the flood problems with
much less expense.

family for 3rd or 4th generations and 100 year old farmsteads with some of the best farmland in the
country. The compensation that would be given can’t replace the value of a family farm and where
could they find suitable land and homes. About a thousand people will be forced to relocate so Fargo
can build in the flood plan which violates Executive order 11988 which says Federal funds will not be
used to flood plain development. They want to flood an area which is flood free to build in the flood
plain which totally makes no sense. There must be a better plan but the Corp on Engineers and
Fargo Dam people will not listen. Plan B does not have a good plan for mitigation and impact to
environmental land owners. There has been a lot of money spent needlessly (tax dollars) for many
bad decisions and court and lawyer’s fees. This Plan B for south of Fargo is for big money to develop
in a flood plan and does nothing for flood protection in fact makes it worse. Did the Army Core
evaluate the EIS fully? The authorities in Fargo have not treated landowners equally giving large
amounts of money to some and very little to others. Every citizen should be treated equally and also
give a voice in the decision to make a fair and suitable decision. Fargo claimed they did not need
Minnesota permits and indeed started constructions on the project in the dark and without
authorization. Many of the committee decisions were made without public meetings by e-mails,
phone calls or informal meetings out of public view. Plan B has not had one public meeting to inform
local property owners the scope of this plan. A breach of the dam or diversion would devastate
residents of Horace a growing and affordable living area with socio-economics issues as well. So
Horace is not in favor of the Plan B. Also, the dam planned on the Wolverton Creek on the Clay
Wilkin county border raises concerns about the height of the Fargo dam west of the Red River
Wolverton creek. The Wolverton Creek dam isn’t intended to hold back water but to stage water
and create problems elsewhere where none existed. I have grandparents relative who live and farm
in Richland County and this dam is not in their best interests. We own farmland in the Kindred area
and do not want our tax dollars spent on this FM dam reservoir system and they have already
wasted many millions of dollars. Quit building on a flood plan and put the dikes up to 43.5 feet and
get a plan for the whole basin for the 100 year flood and get out of FEMA insurance requirements.

I was born and raised in Kindred, ND and now live in Anoka, MN I have many friends, relatives, and
classmates with farmland in the area affected by this FM Dam project. These farms have been in the

St Paul, Mn 55155-4025

500 Lafayette Rd Box 25

Minnesota DNR

Jill Townley

From:
To:
Subject:
Date:

$OVRUHFHLYHGDKDUGFRS\RIVDPHOHWWHUYLD8636RQ

Jon Rich
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS
Wednesday, November 28, 2018 7:21:09 PM

To Jill Townley Mn DNR
I have very recently talked with my high school classmates who own a farmstead in the area
affected by this dam. The FM Dam authority has not addressed the issue of farmstead buy outs
and where is the money coming from? The authority has not come to or talked with my friends
who will be affected. Please say no to the high hazard dam which would flood many century
old farms, cemeteries, and villages. The Fargo dam authority is not trustworthy they have had
secret meetings without public input and also went ahead with this project in the dark of night
when the court said they were to stop. We are Minnesota residents and own farmland in North
Dakota so we do not want our tax dollars to pay for this terrible project. The cities of
Moorhead and Grand Forks have solved their flood protection plans so have Fargo raised their
dikes and no development in the flood plane.
Jon and Nancy Rich and sons Geoff, Ben,and Kris Anoka, Mn 55303

From:
To:
Subject:
Date:
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Larry Ness
MN_Review, Environmental (DNR)
Fw: Fargo-Moorhead FEIS
Thursday, November 29, 2018 10:30:28 AM

Larry and Judith Ness
17666 3rd St S
Moorhead, MN 56560

Thank you for the opportunity to comment.

The severe impacts to the state and people of Minnesota of proposed plan B would
be much greater than the benefits. We request proposed plan B not be permitted.

Proposed plan B severly impacts new areas of Minnesota's "high land", now currently
out of flood plain that does not currently flood, for growth and development should not
be considered. We do not agree with the expansion and protection of a flood plain for
growth and development such as Fargo has done and continues to do. The severe
losses of everyone impacted in Minnesota and North Dakota are not justified for
Fargo's development in a natural flood plain.

It seems as though this proposed plan B shifts the flooding burden from one sparsely
developed rural area to a different rural area.
Proposed plan B actually protects MORE North Dakota natural floodplain acres (
causing more flooding) than original plan A . The natural flood plain storage plays an
important role in flooding situations. The plan B floods MORE rich Red River land and
causes more flooding in Cass and Clay Counties.

We wish to submit comments on the Final SEIS.

Dear Ms Townley:

Jill Townley
EIS Project Manager
DNR Division of Ecological and Water Resources

On Wednesday, November 28, 2018 11:17 PM, Larry Ness <ljness@att.net> wrote: Note: resending
because letter above not delivered because misspelled (environmentalrev) email address. Only use this
message. Thanks.

From:
To:
Subject:
Date:
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along the Sheyenne River. Poor wmer quality

In otlier words, over a billion dollars has
been spent auemptlng to keep most of the
w.t1er in the lake while dumping some of the
worst quality w.ller onto people downstream



ince 1993 Devils lake rose about 29
feet , from 1 23 fe<.1 above mean sea
level 10 a height of HS2 feet above msl
In the spring of 2010. 11,e 13ke will hove to rise
over six foet more before it overflow·s into the
Sheyenne River through the Tolna Coulee at
1458 fee,. One mu51 remember that the Devils
I.Ike rise Is a mixed ble.ssing, and that Devils
I.Ike area residcnlS only object to the top 6vc or
six feet of w,tcr on the lake, the first 23 feet of
rise being beneficial and producing the fishing
and recre:uion Industry that drives rnuc.h of lhe
locol economy. When the lake falls to a height
of 141S no further outlet pumping will be used
or permlued.

q

a ox252

4

Valley City, North Dakota 58072
Winter 2010
1uww.sauetbes/Jeye1111e.org

V

PEOPLE TO ~ e -TH E SH EYENNE

PRODUCED BY

A complete Environmental lmpa<1 Statement (EIS) needs to be completed on the Devils I.Ike situation to determine what
causes higher inflows into the lake and what can be done to prevent ti»t. ln51c-ad of using science, however, political methods
h.we been uS<.'tl 10 avoid all stud ies, and the Environ.mental Pro<t'Ctlon Agency (EPA) has agreed to allow that to happen.

~which progressively deteriorates from West B!ly to Easl Bay and Stump Lake-and quantity concerns fuel downstream
objections. Threats of flooding along 1.hc Sheyenne River :md damage to the river ccmystem grow. Those opposed lO using
the Sheyenne as a dra.in.1gc ditch for Devils Lake warer insist 1.hal oudets will only add to downstream damage and shift the
water burden from the Devils Lake basin onto downstream communities and landowners.

Eros/011 a/orig lbe Sbe)-.1111,Rllll/1' Is /11creased by oi11/e1sfrom
oe,:lls 1.aL.. /be/0111/ 1bo1ft,w 11110 the Sbe)-.,111, HI,,.,.

A RIVER IN PERIL
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Doreen Wetch
MN_Review, Environmental (DNR)
Fw: Fargo-Moorhead FSEIS
Tuesday, November 27, 2018 11:20:43 AM

How do you have a staging area for water, that now has signs “for future
development” @ 112th Ave & 45th St. Is this all just a plan to take the farm
land??

Fargo should think about cleaning all the trees and debris out of the river and
digging it down so that the water can flow naturally.

We will lose our water and septic tank drain fill rights. We can not hook up to
rural sewage because Horace can not handle anymore. The industrial park
across the road from us had to put in a large septic tanks and has to have them
emptied weekly.

The soil that they will be digging into is lake-bottom soil. Meaning when you
dig down 12’-15’, the soil is like grease. We have a pile on our farm from a
controlled burn 17yrs ago and that pile is still like grease. How good do you
think that soil would be to build a dam on?

Plan B – of the dam will be five miles long right up to our homestead and
others. On the north side of the dam will be about 4 miles of open farmland.
What this means is, when it blizzards, all the snow is going to pile up for 5 miles
in front of the dam. (Believe me when I say the snow can pile up, we have had
snow all the way up our large barn doors.) Which will cause flooding in the
spring to the north.

David & Marilyn Tessier
4108 100th Ave S
Horace, ND 58047

Attn: Jill Townley, Project Manager
651-297-1500

Flood Risk Management Project

Subject: Fargo-Moorhead FSEIS

From:
To:
Subject:
Date:
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•

•

•

CHAIRMAN

DOUG BURGUM, GOVERNOR

CHIEF ENGINEER-SECRETARY

GARLAND ERBELE. P.E.

The OSE Engineering and Permitting Section staff have reviewed the Final SEIS and have
no additional comments to those submitted in our letter to the MN DNRdated September
27, 201 B (attached). Please contact the OSE Engineering and Permitting Section at 701 -

In addition, projects located within the regulated floodway must meet the requirements of
North Dakota Century Code§ 61-16.2-14. Before authorizing any development, t he
community responsible for permitting such use shall request a floodway review from t he
OSE. The application form may be downloaded from our website under "Regulation &
Appropriation, Floodplain Management." Please contact Dionne Haynes with questions
regarding this process at 701-328-4961 or dfhaynes@nd.gov.

Through the National Flood Insurance Program (NFIP), a floodp lain permit is required for all
development that takes place within a Special Flood Hazard Area, as identified by FEMA.
The minimum NFIP requirements can be found in Chapter 44 of the Code of Federal
Regulations (mostly within Parts 59 and 60). Please work with the local floodplain
administrators for additional information and permit requirements.

Comment 11 Od does not address the potential need for a Conditional Water Permit if water
will be stored beyond normal flood control operations, or if operations change to
permanently store water.

Comment 11 Oc response to potential requirements for a Conditional Water Permit refers to
the North Dakota Department of Health . Water permits are issued by the OSE.

Section 1.5, Tabla 1-1 "Waters Drain Permit" is likely a Cond itional Water Permit (similar to
a Water Appropriations Permit from MN DNR) issued by the Office of the State Engineer
(OSE), not by the SWC as listed. This should be clarified.

The proposed project has been reviewed by State Water Commission (SWC) staff, and the
following comments are provided:

This is in response to the public review period for the Minnesota Department of Natural
Resources (MN DNA) Final Supplemental Impact Statement (SEIS) for the Fargo-Moorhead
Flood Risk Management Project.

Dear Ms. Townley,

Jill Townley
Minnesota Department of Natural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155

27, 2018

&RPPHQWHU

The OSE Sovereign Lands s1aff have reviewed the Final SEIS and have no additional
comments 10 1hose submitted in 1he Seplember 27, 2018 letter. Please contac1 Ashley
Persinger at 701-328-4988 or apersinger@nd.gov with questions regarding Sovereign
Lands.

JH:ac:pf:ge/1570

Jared Huibregtse
Water Resource Planner

Since(/a.J~

Thank you for the opportunity to provide review comments. Should you have questions for any
$WC staff not listed above, please contact me at 701-328-4967 or jjhuibregtse@nd.gov.

•

328-4288 if you have ques1ions regarding this comment.

•

Through the National Flood Insurance Program, a floodplain permit Is required for all
development that takes place within a Special Flood Hazard Area, as iden1ified by FEMA.
Please work with the local floodplain adm inistrator(s) for additional information and permit
requirements.

•

DOUG BURGUM, GOVERNOR
CHAIRMAN

GARLAND ERBELE, P.E.
CHIEF ENGINEER-SECRETARY

Cass Rural Water District holds perfected water permit nos. 2293 & 44B5 with an approved
point of diversion in the NW1 /4 of Section 3, Township 137 North, Range 49 West. Their
well field appears just south of the Plan B southern embankment.

Water Appropriations Division of the Office of the Slate Engineer at (701) 328-2754 or
waterpermits@nd.gov if you have any questions regarding this comment, or the comments
tha1 follow.

If surface water or groundwater will be diverted for construction of the project, a water
permit will be required per North Dakota Century Code§ 61-04-02. Please consul! with the

In addition, projec1s located within the regulated ffoodway must meet the requiremen1s of
North Dakota Century Code§ 61-16.2-14. Before authorizing any development, the
community responsible for permitting such use shall request a floodway review from the
State Engineer. The application form may be downloaded f rom our website under
"Regulation & Appropria1ion, Floodplain Management." Please contact Dionne Haynes at
701-32B-4961 0( dfhaynes@nd.goy with questions regarding this process.

A Sovereign Land Permit will be required if any portion of the project is constructed below
the Ordinary High Water Mark of the Red River or the Sheyenne River. Please contact
Ashley Persinger at 701-328-498B or apersjngerOnd,goy with questions regarding this
process.

•

The documen1 has bean reviewed by State Water Commission and Office of the State Engineer
staff, and the following comments are provided:

This is in response to your request for a review of the environmental Impacts associated with
the draft Supplemental Environmental Impact Statement for the Fargo-Moorhead Flood Risk
Management Project.

Dear Ms. Townley:

JIii Townley, EIS Projec1 Manager
DNA Division of Ecological and Water Resources
Environmental Review Unit
500 Lafayette Road, Box 25
St. Paul, MN 55155

September 27, 2018

BISMAf\CK, NORTH DAKOTA sasoS-0050
• FAX (70i ) 3.28-38'fle • hllp'./lswe.Ad.901,

900 EAST BOULEVARD AVENUE, DEPT 770 •
{/011328-2750 , m' 1·800-36S-6BB8 or 711

North Dakota State Water Commission

As State Engineer staff have stated on numerous prior opportunities to comment on the
Fargo-Moorhead Flood Risk Management Project, since the proposed project route
traverses over and through surface water resources such as watercourses (i.e. streams or
rivers), agricultural drains, and wetlands (i.e. ponds, sloughs, lakes, or any series thereof),
any alterations, modifications, improvements, or impacts to those water resources will
require authorization through the construction and drainage permitting
processes. Additionally, any stream crossing (or opening to permit the flow of water under,
adjacent to, or because of a highway, street, or road) proposed to be replaced along the
project route must meet North Dakota Stream Crossing Standards. Please contact the
Engineering and Permitting Section at 701-328-4288 if you have any questions.

JH:sb:pl/1570

Steve Best
Water Resource Planner

~

Sincerely

Thank you for the opportunity to provide review comments. The point of contact for this letter
is Jared Huibreg1se at 701-328-4967 or jjhu ibregtse@nd.gov.

•

deemed necessary by the S1ate Engineer. However, authorization to store water for flood
control or other reasons does not create a water right. If stored water will be put to
beneficial use, a water permit must be obtained.

A water permit may authorize the storage of water for flood control or other reasons

the Plan B operations as long as the intentions of holding back water remain in detention
capacity for short periods of time and there is no beneficial use of the detained water
proposed. If, however, the intention of Plan B changes to a retention capacity of water for
long periods of time or there is a proposed beneficial use of the detained or retained water,
then a flood control or other corresponding beneficial use Water Permit will be required
under North Dakota Administrative Code § 89-03-01-01.3.

A Water Permit will not be required for the proposed flood control operations proposed by

Ames Construction holds conditionally approved water permit no. 6918 for industrial use.
The approved point of diversion is in the SW1/4 of Section 32, Township 138 North, Range
49 West just south of the Plan B south embankment. The purpose for the water is for
concrete batching during F-M Diversion construction.

·---~ ;~

.

STATE CAPITOL
600 EAST BOULEVARD
BISMARCK, ND 58505-0360

NORTH DAKOTA SENATE

Agriculture
Judiciary

COMMITTEES:

Why is it that we are constantly comparing maps of a 100-yr. flooding event to the
inundation of land from when the proposed dam would be used? This area has never
seen a 100-yr. event, we have only seen a 50-yr. event so stop using the slight amount
of inundation difference between the 100-yr. event and the "functioning" inundation.
It is quite different. The flood risk transfer is not equitable and is even more
egregious using proper scaling methods.
2. I have always been vocal about the need for a complete different scope to what is
being proposed. I hope that you remember these efforts and give some thought to
why I feel and believe we need to do this. Basin-wide water management is by far a
better solution to what is being proposed by the DA and the city of Fargo. If you
have any curiosity of climate change and what is proposed for the upper plains area,
you will find that the predictions are that we will see a trend of desertification rather
than a consideration of wet conditions. I know that this does not preclude the fact
that we could see a large weather event that could result in flooding, but through the
proper alternative structuring, we can set ourselves up to win under both possibilities
using my alternative methods of water management and protect people and property
on a much bigger scale that is basin-wide.
3. To be honest with the majority of the involved people and with integrity of how a
project like this is paid for, all pertinent information is needed to make correct

1.

A few of the misses that I saw quite easily in the report are these:

My thoughts and comments about this SEIS is not about technical review or challenging the
content of the report. I am quite sure that you have evaluated the information that you have
very sincerely and with thorough thought. The problem that I have with the report is that I
believe the information that you have, is not truthful, accurate, or for sure not complete. I
feel the efforts that you are attempting are very hard to achieve and I sure would not
appreciate having to analyze all that you need to consider.

Dear Ms. Townley;

11-27-2018

Residence: 701-474-5959
Business: 701-474-5959
l/uick@nd.gov

Senator Larry Luick
District 25
17945 101st Street SE
Fairmount. ND 58030-9522

.
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7.

6.

5.

4.

determinations about just what you are trying to figure out today. Don't fall for a
substandard idea that only does about, in my opinion, one tenth of what we could be
achieving. Does looking further and more in depth create more work? Yes. But I
know it would be very much worth it.
Under the topic area of Project Purpose, why are public dollars being used to support
the development of a flood plain in the first place? I know for a fact that there are
plenty of areas that could be developed on higher ground in Moorhead, Dilworth,
Comstock, Kindred, Mapleton, and so forth. There is no law that we must bow to the
wishes of the city of Fargo and to Cass County so that this community can continue to
grow. The surrounding communities can take care of expansion.
To gather the necessary information for the MNDNR to make all the needed decisions
for this project, an engineering firm is needed to design a water management plan
that can provide the needed protection for Fargo-Moorhead without the proposed
dam in the scope. Then, and only then, will we have all the important information to
figure out how to proceed. We are making headway, the very first part of my 5-step
plan of alternatives is nearly complete. That was the construction of the permanent
levies and dikes through Fargo. Number 2 was the detention facilities in ND, SD, and
MN. MN is doing very well at this, the others, not so well. Thirdly is the agricultural
field tiling of farmland. Rep. Colin Peterson and now Senator Kevin Cramer are
hopefully continuing for push the project north of Fargo, so we can learn about how
that can help basin-wide.
In relating to how this information is so important, I am confused as to fact that in a
conversation I had with a FEMA representative in Denver, I was told that FEMA was
asked to "raise" the elevation of concerned flood levels for the purpose of including
more households and property into the formula to make the cost-to-benefit ratio look
better by Fargo. The concern also continues with just why it is that we rely so
heavily of FEMA's information and not from our own people that live here and
experience what happens here. I do not believe that FEMA can understand the full
benefits of the alternatives needing to be considered. I wish I had the
documentation and the research results from the findings of how these alternatives
will or will not work that they can make their determinations. That is another area of
"false information" at its best.
You are so correct in the statement of "takings". No person, business, government
entity, township, county, municipality, or state should have any right to "take"
property from someone else by force, until there is a complete and clear title for that
property. By that I mean that an approved purpose has been put into place, all parties
involved are properly notified, all proper permitting for the project is in hand, and
there is no other way to avoid the "taking". The individuals that are working on the
"takings" of this project should be ashamed of their work.
Senator Larry Luick

Sincerely,

Please deny the permit. We can do better.

Please don't feel that a permit needs to be issued right away, the city of Fargo is extremely
better protected today than they ever have been, and we can use these dollars that are
available for a better good for many more people and property.

There are more comments, but I hope by now you understand where I come from and how I
perceive the path of this project needs to focus on basin-wide concerns, not just one
community.

Craig Hertsgaard
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS
Wednesday, November 28, 2018 6:07:16 PM
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Craig Hertsgaard

Thank you for the opportunity to comment on the study.

momentum that neuters the first state’s review.” This ruling was upheld by the 8th Circuit Court in 2016. The Appeals court cited previous rulings that
said “the difficulty of stopping a bureaucratic steam roller, once started, as proper factors for district court to take into account.” The same principle
applies to Richland County. The State Century Code and the responsibility of the Richland Water Resource District to regulate water uses in its district
are nullified by issuing a construction permit before Richland County signed off. Judge Tunheim’s ruling that stopped construction on the inlet
structure stated that WRRDA required the local sponsor to comply with all federal and state laws.

The second issue is that N.D.C.C. 89-08-02-02 requires that at the time the dam construction permit application is made, the applicant must show:
“evidence establishing a property right for the property that will be affected by the construction of the dam. . .” Fargo’s city attorney argued to the
State Engineer that the Cass Water Resource District can exercise eminent domain in Richland County. The need for eminent domain can’t be
established without a permit from the Richland Water Resource District.
Steam rolling in environmental laws has been addressed by the courts. In granting the injunction to stop the Oxbow ring dike, Federal Judge John
Tunheim ruled that “if political subdivisions seek to evade the environmental review of one state, they can begin construction in the other, generating

Nowhere does it state that this requirement may be super ceded by the Water Commission. In fact, it specifically states that water resource boards
have the right of control.

5.

61 •16.1-0riil. Pow81"1i of water re.&ource board.
Each walet ra:aourca board shalt heYB the power end authority tc:

The project sponsor’s comments to the Draft Supplemental Impact Statement were misleading in their assessment of North Dakota Century Code
provisions regarding the powers of local water resource districts.
The North Dakota Century Code (N.D.C.C. 61-16.1-09(5)) says each water resource district has the statutory right to control and regulate all
reservoirs, artificial lakes, and other water storage devices within the district.

Comment #3

Another statement in the SEIS is that the newly impacted acres in Wilkin County is 409 acres. Attached is a collection of data
from the Army Corps’ original floodplain impacts and those contained in the DNR’s report. The slope of the valley surrounding the
Red River is generally one foot per mile. If the water level at the Richland/Cass county line is raised 3.6 feet above the normal 100
year flood, it seems unreasonable that the newly impacted acres would be less than three quarters of a section. It seems likely
that the impacts would be much closer to the impacts from Plan A, than having no effect.

Comment #2

On more than one occasion during the Task Force, DNR officials stated that there were no international agreements or laws that
prevented a raise in river levels at the Canadian border at times of flooding. In addition, I believe they modeled an impact of less
than half an inch at the Canadian border from allowing 6 inches of impact downstream. The DNR’s comment was that was not a
measurable impact at the border. A statement was also made saying that all they had to do was to inform Canadian officials of
the expected impacts. There was no regulatory approval necessary.
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Comment #1

Below are comments on the Final Supplemental Environmental Impact Statement (Final SEIS) for the Fargo-Moorhead Flood Risk Management
Project. They concern comments to the draft SEIS and the responses to those comments.

Jill Townley:

From:
To:
Subject:
Date:
Attachments:

918.3

914.1

100-year
EICisting

921.9

921.0

Plan B

100-year

919.8

917.9

100-year
Alt. C

922.3

91.5.7

S00-year
EICisting

923.8

922.7

S00-year
Plan B

926.2

923.5

PMF
AJt.C

919.1 Feet above Sea Level
923.1 Feet above Sea Level
4 Feet

918.3 Feet Above Sea Level
921.9 Feet Above Sea Level
3.6 Feet

Cass/Richland County Line Water Elevation

2

Appendix B Hydraulics USACE Final Feasibility Report and Environmental Impact Statement, Attachment 2,
Response to Richland County Drain Comment, page 2.
Fargo-Moorhead Flood Risk Management Project Supplemental Draft EIS (SDEIS) Alternative Screening Exercise
Report, Appendix B, page 11. (8/17/2018).

1

100 Year Flood Historical
Plan B Staging Area
Increase in Water Level do to Project

926.3

923.7

PMF
Plan B

Cass/Richland County Line Water Elevation

924.9

917.8

PMF
Existin1

This second table is data from the DNR’s analysis of Plan B currently under review. 2

100 Year Flood EOE
Plan A Staging Area
Increase in Water Level do to project

922.7

919.8

AJt. C

SOO•year

This information is from the Army Corps original analysis of Plan A. 1

Fa rgo-Moorhea d Supplemental Dra ft EIS, Ap pendix B

Red River at
Cass/Richland
County line (XS
2578502

Oam(XS
2531315)

Red River
Upstream from

Phase9 HEC·
RAS Model
location

Table B· -4 . Elevatio ns by Flood Event for Existing Condit ions, Plan Ba nd Alternative C

Inundation depth calculations at Richland/Wilkin County Line

Don Nelson
MN_Review, Environmental (DNR); Townley, Jill (DNR); Don Nelson
Fargo-Moorhead FSEIS
Thursday, November 29, 2018 12:21:51 AM

Regarding the DNR answer to my Comment ID 107b (this is the 107b that is correct for me on
page 77)
My original comment was that 37 feet through town is an insignificant flood which it truly is

Page 71 In Appendix A has a severe error tying my comment number of 107b to the comment
that says “Commenter suggest moving the Eastern Tieback to be located along the County line
road to minimize impacts to prime agricultural lands.”
This is certainly NOT my comment and must be fixed. Nowhere in my submission will you find
anything about a statement related to that. After all these years of submitting comments you
obviously know that I am against the original project and against Plan B and have said many
times there should NOT be ANY tieback located in MN. So I have definitely NOT suggested any
location for a tieback in MN since there should be NONE. Please get rid of the number 107b
next to that comment as that is completely in error by the DNR.

Page 17 Follow up comment regarding Three National Register-eligible farmsteads
I had previously stated the number is greater than 3 that you have listed. The DNR answer to
this (in Comment ID 107j) was that since I didn’t give the location of the ones that are missing
that you couldn’t determine if any are missing. The ones I am talking about specifically are
located in what would be the proposed staging area on the MN side. I also made this
comment during the Scoping comment period specifically regarding the ones on the MN side
of the river in the proposed staging area. These need to be added to the EIS before it is
considered adequate.

Page 6 This is the same comment I made previously that was labeled as 107a in my document
in the fm_fseis_app-a-attachment document but then was never addressed in the DNR
Response document (and then never got fixed). The comment is regarding the statement of
diverting a portion of the Maple River in the Project Description. It states that it would divert
a portion of the Maple Rivers’ flow upstream of the F-M urban area. As I stated before the
Maple River is NOT upstream of the F-M urban area. It is downstream. Same statement goes
for the Sheyenne River. It is also not upstream of the F-M urban area. It is downstream as
well.

Below are my Comments regarding the adequacy of the Fargo-Moorhead Flood Risk
Management Project - Final SEIS. Comments are mainly from the Executive Summary,
fm_fseis_app-a and fm_fseis_app-a-attachment documents.

MN DNR / Jill Townley,

From:
To:
Subject:
Date:

&RPPHQWHU

Regarding the DNR answer to my Comment ID 107k
It was on old page 16, now it is on new page 19 where the Holy Cross Township ordinance is
definitely still missing. The DNR response to my comment is incorrect. There are actually a
few incorrect statements that were made. It states that the DNR contacted the Holy Cross
commenter to receive the most recent version of this ordinance. That is an incorrect
statement since I was the commenter and I was never contacted by the DNR. The DNR also
said in the response that the ordinance has not been updated. This is definitely incorrect. It
definitely has been updated. You will find Ordinance 02 and the Holy Cross Township
Comprehensive Plan is all available and recorded at the Clay County, MN Courthouse. This
needs to be included in the EIS before it is considered adequate. This entire scenario points
out a very disturbing issue regarding the DNR doing their due diligence and fact checking. You
can see in the comments from the Diversion Authority that they reference the Holy Cross
Township Ordinance and specifically state Ordinance #0001 and refer to it as being expired.
Yet they cleverly fail to mention that the Holy Cross Township Ordinance was updated. It is
disturbing to see that the DNR looks to have taken the word of the Diversion Authority and
used their inaccurate information to dismiss my earlier comment regarding the Holy Cross

Regarding the DNR answer to my Comment ID 107g
While it is true that a response was given, I don’t believe the response is reasonable. How is it
reasonable that “Once a structure is acquired, it would be up to the previous structure owner
to decide where, if any place, to build or purchase a new structure.”? Where is this new land
located that a person could build a new structure on? How many miles from their current
location would this be? Please include a reasonable response for this.

Regarding the DNR answer to my Comment ID 107c
This was regarding diverting only the Wild Rice on the ND side. This alternative would keep
ALL the impacts on the ND side as any needed staging area would be 100% contained in ND
west of Interstate 29. DNR response stated it would be harder for the project to receive FEMA
100-year accreditation so was excluded from further evaluation. There is nowhere that it
states an alternative has to be the “easiest” alternative. The requirement is that it is the least
impactful solution. The fact is that a Wild Rice alternative would be less impactful than Plan
B. The EIS needs to contain the Wild Rice alternative for further evaluation before it can be
determined adequate.

now. In 2009 40.82 was ran through with temporary measures. Those temporary measures
have become permanent dikes and flood walls to a height of 45 feet. The DNR response was
that the levees tie in to high ground at River Stage 39. This was obviously not the case in 2009
when 40.82 ran through town and still had freeboard. There is no reason that 41 feet can’t go
through town and still have the acceptable freeboard. The DNR needs to fact check the
numbers they are using in their responses rather than just accepting the numbers the
Diversion Authority gives them. Until this happens the EIS cannot be determined adequate.

As noted in some of the items above, the DNR needs to fact check the numbers they are using

In looking through the DNR Comment Responses there are many responses related to the size
of the proposed Diversion Channel and that it needs to be large enough to handle all the ND
Rivers downstream of Fargo….Sheyenne, Maple, Rush, Lower Rush. What continues to be left
out from the EIS and I have mentioned it many times before is that allowing all those ND
Rivers to go into the proposed Diversion Channel which creates the need for a proposed
Staging Area located in MN which would flood out non-floodplain land in MN while at the
same time taking the current floodplain land in ND and falsely making it non-floodplain land is
NOT reasonable or practical.
DNR response to comment 34b states the goal of proposed project is not basin-wide flood
protection. It states the goal is to protect the Fargo-Moorhead metropolitan area. If that is
truly the goal there is NO need to be draining water from the Sheyenne, Maple, Rush and
Lower Rush into the proposed Diversion Channel out in the current floodplain land of Rural
Cass County. Draining all that current floodplain land in Rural Cass County is causing a
proposed staging area in MN on current non-floodplain land and would have severe
detrimental effects to MN. This issue is not adequately addressed in the EIS.

Regarding the DNR answer to my Comment ID 107o
This is regarding the first 107o since the DNR used 107o two times and was 107i from my
document in the fm_fseis_app-a-attachment document.
DNR response says impacts of stranding from flooding was not a scoped topic of the SEIS. I
had included the comment way back in the Scoping comments of needing to address the issue
of wildlife standing and dying in the proposed staging area. It went under comment id 20e in
the DNR Response to my Scoping comments. Response then was the issue is covered in
Sections 3.4 and 3.5 of the SEIS. Now the response is “Impacts of stranding from flooding was
not a scoped topic of the SEIS. While such a situation could occur, the upland lands within the
inundation area are primarily agricultural and limited in wildlife habitat. Wildlife within the
existing floodplain are adapted to periodic flooding. As such, this topic was not addressed in
the SEIS, nor is mitigation proposed.” The issue of wildlife standing and dying is not
adequately covered in the EIS. The DNR statement that wildlife within the existing floodplain
are adapted to periodic flooding is probably a true statement. But the huge item being missed
here is that the proposed staging area in MN is NOT existing floodplain. It would only become
floodplain if the proposed project was allowed to happen. Wildlife from many miles around
make their way to the river for the winter. There is an abundance of wildlife along the river at
the end of winter and beginning of spring. Never before has this area in the proposed staging
area in MN been flooded so the wildlife have never been stranded in this area before resulting
in death. This would all be a new issue that should be included in the EIS before it is
determined adequate.

Township Ordinance.

Thanks,
Don Nelson
5086 130th Ave. South
Moorhead, MN
Home: 218-585-4550
Cell: 701-793-0751
Email: donnelso@hotmail.com

In the end, this proposed project and any proposed project that proposes to have a staging
area in MN with a high hazard dam needs to be stopped. MN gets no benefit from this
proposed project yet gets severe impacts from this proposed project. Flooding the high
ground (current non-floodplain land) in MN for the benefit of draining ND Floodplain for
development purposes is not acceptable to MN in any way. It would be completely
unreasonable and impractical to allow this project to happen. This proposed project
continues to be completely corrupt and beyond unethical. Once all the missing information
and incorrect information is fixed in all the documents and the EIS at some point is considered
“adequate”, the only reasonable and practical outcome during the future permitting
decision phase is once again “Permit Denied”.

in their documents rather than just accepting the numbers the Diversion Authority is giving
them. Until this happens the EIS cannot be determined adequate. My previous comments
from previous comment period contain many detailed statements regarding some of the
numbers so I will not repeat those all here again. But the one stating 9,635 acres in MN
"removed from flooding" does need to be singled out as that one is ridiculous and false. And
then that number is used to attempt to claim a false 17% benefit to MN. Nowhere in MN will
you find 9,635 acres that was previously below the 100 year floodplain that is now "removed
from flooding".

218-58~17

651-296-1811

November 28, 2018

Holy Cross Township (of Clay County, Minnesota]
(by Shelley Lewis; Cell #: 218-329-6739)

Date:

From:

Holy Cross Township ordinance and subsequent
comprehensive plan for 2016-2026

Shelley Lewis

Please direct any questions regarding this information to Mark Anderson,
Holy Cross Township Clerk, at 701-361-0998. Thank you.

Jill,

Regarding:

Number of pages including cover: 11
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EIS (Fargo-Moorhead diversion) Project Manager
Division of Ecological and Water Resources
Minnesota Department of Natural Resources

Jill Townley

C-W Velley-Comatock

Fax Number:

To:

FAX

,03 02p

Nov 28 18. 03:02p

218-58~17
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Holy Cross Township's goal in adopling 1hls Plan and relalcd zoning ordinances will be

land use pcrm~s for uses 1hal alter or disrupt lhc rural charactc; and agricultural bLSCd
economy and community. The Township will work with the Counly to maintain cxisllng
commercial t.nd industrial uses in close proximity to urban and suwrt.n seas. The
To~lp will adopl addkional coutrols, u necessary, 10 avoid llrmlul development and
uses.

to nwnt1in the existing rural character and q,lcukun1I based economy and community.
The Township will work wilh the Co~I)' 10 protect currem og,ic-Jltural uses by requiring

.,,,_.,._,!
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Holy Cross Township ccnlers on airicuilnral production and related business.
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EoonO/flJ. The major land use in Holy Cross Towns.ltip is aopland. The economy of

150,000.

Pqpu/o/1011. Holy Cross Township has a population ofl40 (2010 census) in 53
households. The City ofComstod< has a popuhtion of93. The mct.lopoliw, area of
Fargo and Moomcad i1 located just five miles to 1he north with a population of more than

Land, Holy Cross Township is localed in 1hc southwest comer ofClay County on the
western edge of Minnetota, bordering Nonh Dakota and lhe Red River oflhc North.
Holy Cross Township encompas= 33,2 square miles (approximately 21,248 acres),
Holy Cross Township encompesscs one city- Comstock. Holy Cross Township, since its
organization, hu remained primarily ~rlcullun1I and undeveloped.

GENERAL CONDmQNS

p.2

761438

This Comprehensive Pion: 2016-2026 (the "Pion") fulfills tho requirements of
discrclionary comprcbeMive planning by a 1ownshlp under MinnesotL Statutes Chapter
62. The Plln will sen-c LS tho guide for the Holy Cross Towrubip Plannlng Commission
and Holy Cross Township Board to enact appropriate land use con1rol1 Lnd plan for
future land use activhles. The Plln will also servo LS a basis for future m ning decisions
by the Township, The kttcnt is to continue to protect farm land Lnd scnsnive
cnviror.rnental areas and address gaps in the County's ordinanec>-particularly witlt
rcspec1 to water impoundin& projms w~hin the Township U>at benefit ltcllS outside of
the Township.

INTRODUC110N AND PYlY'QSII·

COMPREHENSIVE PLAN: 2016-2026

HOLY CROSS TOWNSRlP
CLAY COUNTY, MINNESOTA

C-WVelley-Comatock

218-585-4617
218-585-4617

llgricutturc is the predominant land use In Holy Cross Township and preserving suoh
agric:uiwral dominance Is the i-sls tor the comprehensive plan and the supplemi,nting of
the County's AG Agrlcukural General Distrlt1 regulations related ro water impaundmcnt
as they apply 10 lhc Township,

COMPREHENSIVF. Pl,.AN

On January 6, 2015, Holy Cross Township adopted OnHnance # 0001 establishing•
moratorium on water ~undmcnt projects within the Township, The moratorium
expin:d aJterone year. While studymg the issue during the moratorium. the Town Board
hu dotennlned that permanent zoning regulations are necessaryto pn,tect ctti>J:ns and
residents of Holy Cta.. Township from the deleterious effects wate, lmpaunding projects
within the Township that benefit areas outsideoftJ,e Township,

lOJS MORATQ!l.lQM

C.W Valley-Com1lock

t,Jm-<IOOV2 2-4V00/1J
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The Watershed District has adopted a watershed management plan covering Holy Cross
Township. The plan can be viewed at http•/lwww.brrwd,orwevjsed-watershcd·
mananernent-ollm•updatd. The Buffalo Red River Watershed District plan was adopted
in 2010. The purpose ofthis plan is to provide guidance on the nature ofwater pmjeels
contemplated fbr the next decade and to identify the main themes ofwater management
within those districts. However, Buffalo Red River Watershed Dbtrie1's plan docs not
adequa!ely address the Township'• oon0<ms w~h respect to water impowxlmcnt projects,

The Buffalo-Red River Watershed District hasjurisdiction within Holy Cross Township.

Q'D{ER PLANS AND STIJDIES

The cnlire Township 1• zoned AG General under the Clay County zoning regulations.
This zoning cfas,ifkation is intended to "suppor1 the long-te,m protection ofagriculture»
and "minimize land use oonflicts." Generally, lhis zoning classification Is appropriate and
adcqualcly regulates non-agrlcult11ral uses. However, Clay County's zoning ordinance
and oomptehensive plan do not adequately address the Township's concerns wkh respect
to water impoundment projects. The County has also adopted a oomprchcn!live land use
plan that, with the exception ofwater impoundment projects, adequately sets forth
plaMlng principles fur the Township. The County's oomprehensive land use plan can be
viewed al http;/lcJaycountymn gov/329/Comprehensl11J>Pfan.

DU3000'1.120HDCIIIJ

aAY COUtfTY R.ECOfl.OtR

Establish additional setbacks and performance $1andards for waler lrnpoundmenl
pn,joets.

lltlnlmltlog tbe Impacts or water lmpoundmeot projects.

~=

Goal l:

Control largo land uses such as water impoundments to minimizethe loss of
agrlcukural lands.

~=

p4
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Goal !,-- Minimizln(lhe fta&mtntallon Aud dovdoprnenl of agricultural lands,

should be eonsIdered and utiliiod collectively.

guides 10 assist in decision making and go IacMevcment. Thogoala and objectives

The fi>llowina goalJ and objectives provide a series ofconsiderations "'1llcil can be used
lo guide dccision-mekiilg prooesm. Furthermore, the obja:tives ate not absolute
directions for the Township Board or Planning Commission. Instead, objectives ate

Nov2818,0302p

CLAY COUNTY PLANNING AND ZONING

p.3

This Plan will serve as the Township's guldo in determining the appropriatene.. of, and
pe,fi>nnarx:c .standatds for rcgulatlnc water impoundmenl projects witJ,ln theTownship.
The Plan is not Intended to be read in a vacuum. Instead, it should be considered together
with the various plans and studies inc,orpo1'11ed by reference, and consistent wUh the
zoning ordinanco prepares by tJ,e Township. The Plan will also servo as the basis ofany
fonddevelop1ncn1 decisions made under such ordinance, w~h special 111cn1ion given 10
agric:uhural considerations. In partic:ulor, the Plan Is Intended to supplement the County's
existingoomprehensivo land use plan.

COUNTY WATER PLAN

W~dand$. Holy Cmss Township is lo<:ated in Clay County, which b a "h,ss than 50%
area" fbr pie-settlement wetland acres as provided ln Minnesota Ruic 8420.0117.

Pub/Jc Jllaten, The Red River ofthe North and Wolverton Creek are che only public
wams within the Township, as listed in chc Minnesota Depanmcnt ofNatural Resources'
inventory of public waters. The Red River of the North isa major regional river that is
prone to flooding ofdownstream urbeo areas ofFargo, Moorhead and Grand Forks.
Wolverton Creek is atribulary ofthe Red River ofthe North and is an important pan of
agricultural drainage within the Township.

PUJlLlC WATERS ANDWETLANDS

C-W Valley -Comstock

Clay County has a Local Water Management Plan that was last updated in 2010, The
purposes ofthe Local Water Management Plan are to identify exlsring and potential
problems or opportunities fbr protoctlon, management and development ofwater
resources and land resources in the County; develop and implement a plan ofaction to
promote sound hydro logic J111111agement ofwator and related land resources in Clay
County; and lo work toward effective environmental protection end management in the
County. However, Cl•~ County's plan does not adC(luately address the Township's
concerns with respect to water impoundment projects.

Nov 28 18, 03:02p

218-585-461 7

Identification ofareas orpreference for the location orwntcr
lmpoundmenl projects.

The Planning Commission should annually review the zoning map and zoning
ordinance and consider recent developments, infrastruelure improvements and
land use changes that may necessitate revisions to map or ordinance.

The Planning Commission should annually consult with the County to stay
abreast ofdevelopment activity with the County and report those consultations
to thoTownship.

Monitorthe Township ror lands that no longer serve a productive agricultura.l

8.

C.

D.

Foster the investigation new agricultural, drainage, and flood mitigation

F.

p snt,(I002/241490Dt'1 I
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This Plan 19 adopted by lhe Holy Cross Township Bo nl on §:ft
2016.

The Zoning Ordinance shall establish regulations and perlormnr-=c standards for water
impoundment projects with the Township. The Holy Cross Township Zoning Map shall
be the current zoning map adopted by Clay County for Holy CrossTownship.

WNJNG ORDINANCE AND MAP

practices and ernerging technology that minimize impacts to the rural character
and agricultural based economy and communkyofHoly Ooss Township.

Encourage the protection of open space, the environment, and native
landscapes.

E.

purpose.

Encourage the location ofwater impoundmcnt projects in non-agriculwra1
areas orareas ofma,ginal agricultural lands.

A.

~:

Goal 3:

C-W Valley •Comstock
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NOW, TIIEREFORE, putSIIAl11 to Minnesota Slotutc Chapter 462, the Holy Cross
Township Board hereby ordains:

WHEREAS, the first step in tho process of1bc adoption ofa comprehensive plan and
zoning regulations within the ToWllShip is the establishment ofa planning oommisslon.

WHEREAS, the Board is au1horlzed to adopt a land use plan and zoning regulations
pursuant to MIMesota Statutes Oiaptet 462; and

(1Jl2t.Q002124WOJ/IJ

necessary.

CLAY COUNTY RECORDER

77617'1 PAGE I OF•

(A)Officcnt. At the first regular meeting in lanuary, the Planning Commission sht.11 elecl
a Chairperson and a V~halrperson from among tis Members, each for a term ofone
year. The Planning Commission may create and fill other offices as k may determine

SECTION 3. ORGANIZATION, MEETINGS, MINUTES AND EXPENDITURES

(B) Oath. Every appointed Member shall, before exercising any ofhis or her duties, talce an
oath that be or she will faithfully dischai:ge lhe duties of the office.

(A)Composllion- 1'hc Township Bow shall serve as the Planning Commission.

S.ECI10N Z. COMPOSfflON AND TERMS

The Planning Commission Is hereby establlshed. The PlaMing Commission shall be the
township ploMing aaency authorized by M.S. 462.354, Subd. 1, as it may be amended from time
to time. Accept as otherwise provided in this ordinance, the PiaMing Commission shall bo
advisory directly to lhe Township Board.

SECI10N 1. ESTABLISHMENT OF THE PLANNING COMMISSION

p.7

'1!~i~~lrn]!

ORDINANCE No.D.;l.
AN ORDINANCE ESTABLISHING A PLANNING COMMISSION
WlTHlN HOLY CROSS TOWNSHIP, CLAY COUNTY, MINNESOTA

C-WValley-Comslock

WHEREAS, the Holy Cross Township B<lard (the "Board") Is oonsiderlng theadoption
ofa oornprchensi~e plan and zoning regulations within lhe Township;

Nov 2818, 03:03p

218-585-4617

(l))Mlnuta. Written minutes ofmee1ings shaU be kept and filed with the Township Clerk.

Planning Commission shall adopt rules oforder or bylaW$ for the transaction of
business, ordering meeting!;. adopting findings offact, and holding public hearings.

(C) Commission PoUcy oa Meetings. Organizational Form and Roru ofOnler. The

Clerk. Special meetings may be called at any lime by 1hc Chairperson, or In the case of
the Chairperson's absence, by lhc Vice-Chairperson, or as directed by 1ho Township
Bow.

(B) Meeting. The Planning Commission may hold Ill least one meeting each month as
needed at the time and place as they may fix by resolution and file with the Township

CJ/I/ Valley -Comstock
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concern ofthe Planning Commission to pirnue reasonable and practical means for putting
Into efli!ct 1he plaa in order that it will serve as a pattern and guide for the orderly
physical developmeru ofthe Township and preservation ofkey land uses. Means of

(C) !\-leans of Execnrtag Pia• Upon the adoption oh oomprehensive plan ii shall be the

m""IC1$ relating to the physical devclopmenl oflhe Township. Aller the Townsllip Board
has adopted the comprehensive pla.n, the Plannin& Commission may periodically review
the comprehensive plan and any onlinaoces or programs implementing the plan, and
recommend any ncocssary amendmenls. In accordance whh Minncsola Statute§ 462.355
Subd. I , whe.n prcpvlng or recommcoding amendments to the oomprehensive plan, the
Planning Commission consider adopting goals and obje<:1ives lhat will protect open sp=
and the environment because Cloy County ls a county lhat is not a greattr than 80 percenl
area, as defined in section Minnesota Statute §1030.005 Subd. !Ob,

(D) Comprehensive Plan. II shall be the purpose ofthe Planning Commission to prepare a
comprehensive plan for lhe Township, including a general land use plan llltd other

(A)Ccaeratly. The Planning Commission shall have the powers and duties l)lvcn to
Township plaMlni agtncies generally by law, lncludini the authority to oonduct public
hearings as drm:tcd by Township Board or Township policy. The Planning Commission
also shall exercise the duties conferred upon it by tJns ordinance.

SECTIONS. POWERS AND DUTIES

The Township Clerk, Township Engineer, Township Attorney, and O!herTownship staff may act
as mfffor lhe Planning Commission and may be required at times to artcnd Commission
mcctirigs. Township staffmay provide the Commission with infonnation as rcquc.stod by the
Commission. The Township Clerk may perform secretarial duties for the Commission, such as
the keec,inii of minutes, and may be resPonslble fur the keepini of records.

SECTION 4. STAF>' FOR TOE COMMISSION

Nov 28 18,03;03p

218-585-4617

ctl'cchwing the plan, among other things, may consist ofadoption ofzoning ordinance
and subdivision regulations.

C-W Valley - Comslock
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"AN ORDINANCE ESTABLISHINO A PLANNING COMMISION WITHlN HOLY CROSS
TOWNSHIP. {I is the intent and cffi:ct oflhis Ordinance to establish a PlaMing Commission as
lhe first step in adopting a comprehensive plan and adopling zoning regulations to ensure that
larul uses are appropriately reguleled to adequately protect public health, safety, and we!Jare.
Cop~soft be Ol'dlnance are available from the Town Clerk."

At least four-fifths of the Boanl's members direct the Township Clerk 10 publishonly tbe title
and a summary ofthis Ordinance as mllows:

SUMMARY PUBLICAnOl'I.

FURTHER, the Holy C,oss Township Board ordains:

This ordinance becomes effective upon publication.

SECTION 7. EFFECTIVE DATE

(M) Trur{cr Real Propeny; Capital Improvements. Purs11&1t to Minnesota Statute §
462.356, Subd. 2 the Planning Commission shaUre11iew all proposed acquisitions or
disposals ofpublk:ally owned interests in real prope,ty for compliana with the
comprehensive plan.

(G)Offidal Map. Pursuant to Minocsota Stalllle § 462.359, Subd, 2, the Planning
Commlsmn shall prepare an oftlcial map covcrins the entire township.

(F) Variancu and Appeals. The Township Boord shall have the powers of a Board of
Ap~IS and AJ!justment&, and hCIII' variance requests and appeals as provided fur in
MinntSOla Statute § 462.357, Subd. 6.

(E) C-Oadltional and hterim U,c Perm.ill. The Planning Commission shall review aU
requests fi>r aconditional""' perm~ or Interim use permit under the tenm ofthe zoning
ordinance.

(D)Z.Oniug ud Sabdivhlon Ordlnanct5. The Planning Commission shall rcview all
proposed amendments to the zoning and subdivision ordinances and their relallon to the
Township comprehensive plan and other land use controls.

Nov 28 18, 03:04p

£J✓ c..,

l)Sll9®71N!~J/II

12-{t.-g/ 'lSl}

\jo~, ~"'tl:c
1

-

00.-ARY PI/BUC-MiN.'CESOTA

J.,,,_.-

1! 1zmilZOf7 01:14PP,I
By L~. Oepu,v

911

776179

p.10

 
776179 PAGE OF

CLAY COtJnly. MN

D,Ann M Stn:,reJ. Recorder

$-4800

My_!l!JIOl,Wl-31 2D11

t>fl!SIOMR fli:mi.ASTIIUI

CUY couttn· RECORO£R

44N 11GTMINft,
NCICflHUO. MH MMC

M411K.t.a;otuaN

RECORDING FEE

TranAC16onl: Zf27H

l

·e

By.---I
JU~

HOLY CROSS TOWNSHIP BOARD

C,!.._A;tQpl,...r ~; c..-~~d 1,-,}i,\,<{

~?llJeA+

A11a~

Clerlc

218-585-4617

D.<!c...-, 20187

,2011.7
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Pat Redlin
MN_Review, Environmental (DNR)
Fargo-Moorhead FSEIS
Thursday, November 29, 2018 10:20:52 AM

Patricia Redlin

The dam is unnecessary and does too much damage to people who have never flooded and negatively
impacts farm land.

With all the internal flood protection Fargo already has and with the projects they are finishing, a diversion
should be all the extra protection they need which has worked for other cities.

I also find it hard to believe that other plans offered do not have a better plan or equal plan protection with
less damage to the people living upstream.

It certainly isn't fair to flood people out who have never flooded so Fargo can keep developing in the flood
plain, which never should have been allowed in the first place,

The fact that it is against federal law to build in the flood plan while seeking flood protection doesn't seem
to affect Fargo's flood plan. They want tax payers to pay for their protection while they are destroying the
protection they already have and was the protection that kept Fargo from flooding in past years.

ATTN: Jill Townley, Project Manager

From:
To:
Subject:
Date:

&RPPHQWHU

Colleen Israelson

Sincerely,

Thank you,

1. The NED was designed to arrive at a cost-effective solution; intentional flooding across Cass and Clay County
unnecessarily submerging prime farm land, homes, and cemeteries is not a cost effective option.
2. There has been virtually no conversation with the affected landowners, I have sincere doubt there ever will be
since no effort has been made to date.
3. Plan B promotes unwise and unnecessary development of the floodplain.
4. A floodplain is not benefitted by developing it; taking prime farm land which is above the floodplain to develop
the actual floodplain is inconcievable!
5. Other options that include water storage should be considered to reduce cost and solve valley wide flood issues.
6. It appears the actual structures and actual residents have not been fully counted by the DA;
an accurate count is necessary for projected buyouts and to forwarn taxpayers of the enormouse effects of this
project along with their costshare.
7. Plan B is designed to expand Fargo’s city limits by 40 to 50 square miles, allowing them to build into the
floodplain, creating their own potential flood risk to themselves in the event of a breach in the diversion.
8. Less expensive options do exist; please do not permit this project.

I oppose Plan B because much of what the DA sumbitted s as fact has been scewed in their favor. Simply because they
are pushing for it doesn’t mean it can only be built their way. Similar to a child’s game “my ball my rules”.

The DA previously had caps added to nearly all the culverts from highway 46 going North, project or not they intend and
have always intened to flood someone else.

The DA should submit how much additonal high ground will actually be flooded. I see no consideration to Kindred,
Walcott & Colfax; holding water back on the Sheyenne will have a huge effect of them, with no affect to Fargo. Fargo’s
DA has zero concern for anyone other than Fargo and their projected growth from this project.

Thank you for taking the time to review my submission.

Dear Ms. Townley,

November 29, 2018

Jill Townley
Minnesota Department of Natural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155-4025

&RPPHQWHU
disraelson@tampabay.rr.com
MN_Review, Environmental (DNR)
Re: Fargo-Moorhead FSEIS
Thursday, November 29, 2018 1:42:32 PM
High

Dallas Israelson

Thank you

Please do not permit this project.

There are other options to protect Fargo and the entire Red River Valley from flooding. I oppose Plan B.

Dear Ms Townley,

From:
To:
Subject:
Date:
Importance:

&RPPHQWHU
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Equal Opportunity Employef

&RPPHQWHU

Fargo-Moorhead Flood Risk Management Final Supplemental Environmental Impact Statement

The MPCA would like to note t hat with respect to the MPCA Clean Water Act (CWA) Section 401 Water
Quality Certification, wetland impacts in Minnesota, including excavation, draining, filling and inundating
are regulated and require mitigation under state water quality standards, Minn, R, ch, 7050,0186, These
rules have broad applicability, but are normally asserted by the MPCA t hrough the 401 Water Quality
Certification. Actions impacting all Minnesota wetland waters, including those that are non-jurisdictional
under Section 404 of the CWA, may be potentially subject to mitigation under Minn, R, ch, 7050.0186,

Section 3.4,3 Proposed Mitigation and Monitoring Measures

The MPCA applauds the use of the updated period of record as a basis of evaluating Plan B hydraulic
affects compared with the Expert Opinion Elicitation Panel (EOEP hydrology) used previously in the 2016
EIS, The MPCA would like to note t hat it would be ideal to expand the modeling data set to extend
beyond 2009, as both 2010 and 2011 have been significant flood years.

Section 2.2.1.1 Alternative Screening Approach

comments.

The Minnesota Pollution Control Agency {MPCA) has reviewed the Final SEIS and offers the following

Engineers, the Project proposer, the Flood Diversion Board of Authority, has developed a revised version
of the Project, referred to as Plan B, which is o utlined in the Final SEIS,

determination. Following discussions and coordination with the DNR and the U.S. Army Corps of

The Minnesota Department of Natural Resources (DNR) prepared a state Environmental Impact
Statement (EIS) for t he Project, The EIS process concluded in June 2016 w ith DNR's EIS adequacy

Thank you for the opportunity to review and comment on the Final Supplemental Environmental Impact
Statement (Final $EIS) for the Fargo-Moorhead Flood Risk Management Project (Project), The Project
consists of a flood control project to divert floodwaters around t he cities of Fargo, North Dakot a and
Moorhead, Minnesota,

Dear Jill Townley:

Re:

Jill Townley
EIS Project Manager
DNR Division of Ecological and Water Resources
Environmenta I Review Unit
500 Lafayette Road, Box 25
St, Paul, MN 55155-4025

I

651·296-6300

Use your preferred relay s.e,vice j info.pca@state.mn.us

November 29, 2018

800-6S7-3864

I St.Paul, Mfnnesora 55155-4194

MINNESOTA POLLUT I ON
CONTROL AGENCY

520lafoyctteRO<ld North

m,

cc: Dan Card, MPCA, St. Paul
Bill Wilde, MPCA, St. Paul
Mark Gernes, MPCA, St. Paul
Kim Laing, MPCA, St. Paul
Melissa Kuskie, MPCA, St. Paul
Jim Zeigler, MPCA, Detroit Lakes

KK:bt

Environmental Review Unit
Resource Management and Assistance Division

Karen Kromar
Project Manager

~~-

Sincerely,

We appreciate the opportunity to review this Project. Please be aware that this letter does not
constitute approval by the MPCA of any or all elements of the Project for the purpose of pending or
future permit action(s) by the MPCA. Ultimately, it is the responsibility of the Project proposer to secure
any required permits and to comply with any requisite permit conditions. If you have any quest ions
concerning our review of this Final SEIS, please contact me by email at Karen.kromar@state.mn,us or by
telephone at 651-757-2508.

Jill Townley
Page 2
November 29, 2D18

&RPPHQWHU

,QWURGXFWLRQ

www.rinkenoonan.com

Suite 300 US Bank Plaza
1015 W. St. Germain St.
P.O. Box 1497
St. Cloud, MN 56302
320.251.6700
>@-3$'156(,6$GHTXDF\
$0

x 7KHDSSOLFDWLRQDQGUHFRUGGRQRWGHPRQVWUDWHWKDWWKH3ODQ%GHVLJQ
DFFHSWHGWKHSULQFLSOHVDUWLFXODWHGE\WKH&RPPLVVLRQHU¶VRUGHU7KH
&RPPLVVLRQHU¶VRUGHUDUWLFXODWHGVSHFLILFSULQFLSOHVXSRQZKLFKDIORRG
FRQWUROSURMHFWPXVWEHHYDOXDWHG3ODQ%ZDVQRWGHVLJQHGWRPHHW
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ODZIXOIHDVLEOHDOWHUQDWLYH2QFHDJDLQDOOSHUPLWWDEOHDOWHUQDWLYHVKDYHEHHQ
VFUHHQHGRXWRIWKHHQYLURQPHQWDOUHYLHZ

 7KHVFRSLQJGHFLVLRQDJDLQGRHVQRWLQFOXGHDVLQJOHIHDVLEOHDOWHUQDWLYH
WKDWPHHWVWKHUHTXLUHPHQWVRI0LQQ6WDW'VXEGLYLVLRQ2QHRI
WKHFHQWUDOIXQFWLRQVRIWKH0LQQHVRWDHQYLURQPHQWDOUHYLHZLVWRSURYLGHDOO
JRYHUQPHQWDODXWKRULWLHVZLWKGHFLVLRQPDNLQJSRZHULQIRUPDWLRQQHFHVVDU\WR
GHWHUPLQH³ZKHWKHUWKHUHLVDIHDVLEOHDQGSUXGHQWDOWHUQDWLYHFRQVLVWHQWZLWK
WKHUHDVRQDEOHUHTXLUHPHQWVRIWKHSXEOLFKHDOWKVDIHW\DQGZHOIDUHDQGWKH
VWDWH VSDUDPRXQWFRQFHUQIRUWKHSURWHFWLRQRILWVDLUZDWHUODQGDQGRWKHU
QDWXUDOUHVRXUFHVIURPSROOXWLRQLPSDLUPHQWRUGHVWUXFWLRQ´7KHSURSRVHG
VFRSLQJGRFXPHQWIDLOVWRSHUIRUPWKDWIXQFWLRQEHFDXVHLWH[DPLQHVQRQHRI
WKHIHDVLEOHDQGSUXGHQWDOWHUQDWLYHVPHHWLQJWKHVHFWLRQ'FULWHULD

 -3$1RUWK'DNRWD'LYHUVLRQ0XVWEH6WXGLHG7KH-3$KDVSURSRVHGD
1RUWK'DNRWDGLYHUVLRQWKDWPHHWVWKHXQGHUO\LQJSURMHFWSXUSRVH$OWKRXJKQRW
FULWLFDOWRWKHXQGHUO\LQJSXUSRVHLWVOHYHHVFDQEH)(0$FHUWLILHG,WSURYLGHV
IXOOSURWHFWLRQWRH[LVWLQJGHYHORSPHQWLQ)DUJRDQG0RRUKHDG,WVDWLVILHVWKH
FRQGLWLRQVRIWKH&RPPLVVLRQHU¶VRUGHULQFOXGLQJSUHVHUYLQJQDWXUDOIORRGSODLQ
VWRUDJH+\GURORJLFDOPRGHOOLQJGHPRQVWUDWHGWKDWWKLVDOWHUQDWLYHZLOO
GUDPDWLFDOO\UHGXFHWKHYROXPHRIIORRGZDWHUSURGXFHGE\DGLYHUVLRQ 6HH
$QGHUVRQ)R[DQG$DODQGGHFODUDWLRQVDWWDFKHGDV([KLELWV$%DQG&
5HVSHFWLYHO\WRRXU'6(,6FRPPHQWV 7KDWDOWHUQDWLYHVKRXOGKDYHEHHQ
LQFOXGHGLQWKHVFRSLQJGHFLVLRQ

 $Q(QKDQFHG1('0LQQHVRWD'LYHUVLRQ0HHWV6HFWLRQ'
VXEGLYLVLRQFULWHULD7KLVVDPHPRGHOOLQJFRQILUPVWKDWD0LQQHVRWD
GLYHUVLRQVLPLODUWRWKH1('LVIHDVLEOHSUDFWLFDODQGGUDPDWLFDOO\UHGXFHVRU
HOLPLQDWHVWKHQHHGWRVWRUHZDWHUVRQWKHIRXUFRXQW\DUHD$1('SURMHFW
ZRXOGUHTXLUHIDUOHVVVWRUDJHWKDQWKH/33RU3ODQ%7KH0LQQHVRWD'LYHUVLRQ
ZDVZURQJO\UHMHFWHGE\WKHILUVWVFRSLQJGHFLVLRQEHFDXVHDQ/33ZLWK
VWRUDJHZLWKHQKDQFHGIORZVWKURXJKWRZQZLWKFHUWLILHGOHYHHVZDVZURQJO\
FRPSDUHGWRD0LQQHVRWDGLYHUVLRQZLWKRXWDQ\VWRUDJHZLWKRXWHQKDQFHG
IORZVWKURXJKWRZQDQGZLWKRXWFHUWLILHGOHYHHV7KH/33FRVWVRQHELOOLRQ
GROODUVPRUHWKDQWKH0LQQHVRWD'LYHUVLRQQRWLQFOXGHGLQWKHVFRSLQJGHFLVLRQ
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x 7KH'LYHUVLRQ$XWKRULW\IDLOHGWROD\DIRXQGDWLRQIRUSHUPLWWDELOLLW\E\
HVWDEOLVKLQJWKHSUREDELOLW\WKDWWKHSURMHFWZLOOPHHWORFDODQGUHJLRQDO
VWDQGDUGV,QGHHGLWDSSHDUVWKDWHYHQDWWKLVODWHGDWHWKH'LYHUVLRQ
$XWKRULW\KDVPDGHQRHIIRUWWRFRQVXOWZLWKDQGREWDLQHYHQSUHOLPLQDU\
DSSURYDOE\WKH%XIIDOR5HG5LYHU:DWHUVKHG'LVWULFW

x 7KHDSSOLFDWLRQRQFHDJDLQYLRODWHVIORRGSODLQGHYHORSPHQWFRQVWUDLQWVDW
WKHVWDWHDQGIHGHUDOOHYHOMXVWDVWKH/33GLG

x 7KHDSSOLFDWLRQDQGVXEVHTXHQWUHFRUGGRQRWHYHQFRQWDLQDQ
DFNQRZOHGJPHQWWKDW'LYHUVLRQ$XWKRULW\LQWHQGVWRFRPSO\ZLWK
0LQQHVRWDDQGODZDQGSHUPLWFRQGLWLRQVLQLWVFRQVWUXFWLRQDQG
RSHUDWLRQRIWKHV\VWHP

x 3ODQ%LVQRWWKHOHDVWLPSDFWVROXWLRQ/HDVWLPSDFWVROXWLRQVZHUH
LPSURSHUO\VFUHHQHGRXWRIWKHHQYLURQPHQWDOUHYLHZ7KHUHFRUGGRHV
QRWVXSSRUWH[FOXVLRQRIWKH0LQQHVRWD'LYHUVLRQQRUWKH-3$$QGHUVRQ
DOWHUQDWLYH

x 7KHDSSOLFDQWIDLOHGWROD\DIRXQGDWLRQRIFRPSOLDQFHZLWKORFDODQG
UHJLRQDOSHUPLWWLQJUHTXLUHPHQWDQGLQIDFWKDVSURFHHGHGDVLILWFDQ
LJQRUHWKHP

,Q-3$¶V-XQHFRPPHQWVWRWKHSURSRVHGHQYLURQPHQWDOLPSDFW
VWDWHPHQWZHUDLVHGWKHIROORZLQJFRQFHUQVDQGWKRVHFRQFHUQVUHPDLQYDOLGDQG
VWLOODSSOLFDEOHWRWKHSURSRVHG)LQDO(QYLURQPHQWDO,PSDFW6WDWHPHQW

 7KHVFRSHRIWKH'15¶VILUVWHQYLURQPHQWDOUHYLHZDGGUHVVHGRQO\
XQSHUPLWWDEOHLOOHJDODOWHUQDWLYHV RWKHUWKDQWKHQRDFWLRQDOWHUQDWLYH 7KH
&RPPLVVLRQHUFRUUHFWO\IRXQGWKDWWKH/33YLRODWHVDP\ULDGRIVWDWXWHV
UHJXODWLRQVDQGSROLFLHV,QVKRUWZHQRZNQRZWKDWWKHVFRSHRIRULJLQDOVWDWH
(,6GLGQRWH[DPLQHDVLQJOHODZIXOIHDVLEOHDOWHUQDWLYH7KH3ODQ%QRZXQGHU


5LFKODQG:LONLQ-RLQW3RZHUV$XWKRULW\ -3$ LVDMRLQWSRZHUVHQWLW\IRUPHG
XQGHUERWK0LQQHVRWDDQG1RUWK'DNRWDMRLQWSRZHUVODZV7KH-3$KDV
UHSUHVHQWHGWKHWZRFRXQWLHVWRZQVKLSVDQGUHVLGHQWVLQHIIRUWVWRDVVXUHWKDWWKH
)DUJR0RRUKHDG)ORRG5LVN0DQDJHPHQW3URMHFWLVFRQILJXUHGLQDZD\WKDW
FRPSOLHVZLWK0LQQHVRWDDQG)HGHUDOODZ
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DJDLQ'15LVIDFHGZLWKDQDSSOLFDWLRQWKDWVD\VJLYHXVDSHUPLWDQGWKHQZH¶OO
DWWHPSWWRVHHLIZHFDQJHWWKHRWKHUSHUPLWVWKDWZHQHHG

7KLVSUREOHPLVH[DFWO\ZK\WKHPHGLDWHGVHWWOHPHQWDJUHHPHQWFDOOHGIRU
FROODERUDWLRQZLWKUHJXODWRU\DXWKRULWLHVDWWKHIURQWHQG$VZHUDLVHGWKLVSRLQW
LWKDVEHHQVXJJHVWHGWKDWWKHPHGLDWHGVHWWOHPHQWDJUHHPHQWPD\QRWKDYHWKH
IRUFHRIODZEXWWKDWFRPSOHWHO\PLVVHVRXUSRLQW7KHPHGLDWHGVHWWOHPHQWLVD
IUDPHZRUNGHVLJQHGWRIDFLOLWDWHFRPSOLDQFHZLWKWKHFRPSOH[LWLHVFUHDWHGE\
&KDSWHU*DQGRYHUODSSLQJHQYLURQPHQWDOUHJXODWRU\IUDPHZRUNV,WLV
GHVLJQHGWRDVVLVWWKHSURSRVHULQJHWWLQJDOORIWKHVHFRQVWUDLQWVEXLOWLQWRWKH
SURMHFWGHVLJQVRWKDWWKHSURMHFWZKHQGHVLJQHGLVOLNHO\WRJHWDSSURYHG7KH
\HDUDSSURYDOF\FOHIRUWKLVSURMHFWLVDGLUHFWUHVXOWRI'LYHUVLRQ$XWKRULW\¶V
IDLOXUHWRWDNHDGYDQWDJHRIDSURFHVVWKDWLVGHVLJQHGWRDVVXUHWKDWWKHSURMHFW
ZKHQDGYDQFHGIRUDSSURYDOZLOOKDYHEHHQGHVLJQHGLQFRPSOLDQFHZLWKDOO
DSSOLFDEOHUHTXLUHPHQWV:HDUHQRZRQRXUWKLUGHQYLURQPHQWDOUHYLHZRIWKH
WKLUGSURMHFWGHVLJQ1('/33DQG3ODQ%2QO\WKH1('ZDVGHVLJQHG
H[SOLFLWO\LQFRQVXOWDWLRQZLWKSHUPLWWLQJDXWKRULWLHV2QO\WKH1('LVSHUPLWWDEOH
EXWWKH1('SURMHFWLVWKHRQO\RQHRIWKHWKUHHGHVLJQVWKDWKDVEHHQH[FOXGHGE\
'15¶VHQYLURQPHQWDOWHDP7KDWLVDUHPDUNDEOHRFFXUUHQFHWRVD\WKHOHDVW

7KHUHFRUGVKRZVWKDWQRDWWHPSWKDVEHHQPDGHDWDQ\VWDJHE\WKH
SURMHFW¶VGHVLJQHUVWRDFFRPPRGDWHRUHYHQFRQVLGHU0LQQHVRWDSHUPLWWLQJ
UHTXLUHPHQWV,QIDFWHYHQDWWKLVODWHVWDJH'LYHUVLRQ$XWKRULW\VWLOOLQVLVWVWKDW
WKHUHLVQROHJDOSHUPLWUHTXLUHPHQWDQGWKDWFRPSO\LQJZLWK0LQQHVRWDODZLVD
PHUHYROXQWDU\DFFRPPRGDWLRQ,QLWVFRQWHVWHGFDVHPRWLRQWRVWD\'15VWDWHV
WKDWLWVDSSURDFKWRSHUPLWWLQJZDV

DQHIIRUWWRDYRLGDSRWHQWLDOO\XQQHFHVVDU\DQGGLYLVLYH
MXULVGLFWLRQDOVKRZGRZQWKH'LYHUVLRQ$XWKRULW\VLPSO\DJUHHGWR
VWDUWWKHSURFHVVRIDSSO\LQJIRU0LQQHVRWDSHUPLWVIRUZRUNLWZDV
QRWHYHQXQGHUWDNLQJZLWKWKHUHDVRQDEOHH[SHFWDWLRQWKDWRQFHDQ\
SRWHQWLDOO\UHTXLUHG0LQQHVRWDSHUPLWVKDGEHHQREWDLQHGWKH
MXULVGLFWLRQDOLVVXHZRXOGEHFRPHPRRW´'$0RWLRQWR6WD\
9DFDWHDQG5HPDQG

%XIIDOR5HG5LYHU:DWHUVKHG'LVWULFWKDVWZLFHFRPPHQWHGWKDW'LYHUVLRQ
$XWKRULW\KDVQRWFRQVXOWHGZLWKWKH'LVWULFWRQSHUPLWWLQJUHTXLUHPHQWV:H
XQGHUVWDQGWKDWDVRI$XJXVWWKDWLVVWLOOWKHFDVH7KLVVWDWHRIDIIDLUVLV
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:LWKRQO\DVPDOOSRUWLRQRIWKDWH[WUDRQHELOOLRQGROODUVWKH0LQQHVRWD
'LYHUVLRQFRXOGEHHQKDQFHGDQGWKDWHQKDQFHGGLYHUVLRQZRXOGFOHDUO\PHHW
6HFWLRQ'VXEGLYLVLRQFULWHULD([FOXVLRQRIWKH1('LVXQVXSSRUWHG
E\WKHUHFRUGDQGFRQWUDGLFWHGE\WKHIHGHUDO(,6¶VHOHFWLRQRIWKHSODQDV
PHHWLQJSURMHFWSXUSRVHZLWKRXWYLRODWLQJIORRGSODLQSUHVHUYDWLRQSROLFLHV

-3$LVIUXVWUDWHGWKDWWKHHVVHQFHRIRXUSRVLWLRQGRHVQRWVHHPWREHUHJLVWHULQJ
ZLWK'15DWWKHHQYLURQPHQWDODQGHFRORJLFDOOHYHO:HDUHRQFHDJDLQ
SURFHHGLQJWRSHUPLWWLQJEDVHGRQDQHQYLURQPHQWDOUHYLHZWKDWH[FOXGHVDOO
SHUPLWWDEOHDOWHUQDWLYHVDQGWKDWZHWKLQNLVFUHDWLQJH[FHSWLRQDOGLIILFXOWLHVLQ
WKHPDQDJHPHQWRIWKLVFRPSOH[FDVH)RUVRPHUHDVRQWKH)6(,6SURFHVVVHHPV
FRPSOHWHO\GLVFRQQHFWHGIURPWKHSHUPLWWLQJSULQFLSOHVDUWLFXODWHGE\WKH
&RPPLVVLRQHU¶V2UGHUSULQFLSOHVZKLFKGHULYHGLUHFWO\IURP&KDSWHU*DQG
':HKDYHWULHGWRSRLQWRXWWKDWLWLVLPSRVVLEOHWRGHYHORSDPHDQLQJIXO
HQYLURQPHQWDOUHYLHZZLWKDSSURSULDWHVFUHHQLQJZKHQSHUPLWWLQJSULQFLSOHVDUH
LJQRUHGDVWKH\KDYHEHHQKHUH3HUPLWWLQJFRQVWUDLQWVPXVWEHFRQVLGHUHGRQD
SURMHFWWKLVFRPSOH[DWHYHU\VWDJHIURPGHVLJQWRIHDVLELOLW\VWXG\WR
HQYLURQPHQWDOUHYLHZDQGWKHQRIFRXUVHDWSHUPLWWLQJ


$QHQYLURQPHQWDOUHYLHZLVVXSSRVHGWRFRQVLGHUIHDVLEOHDOWHUQDWLYHV)RU
H[DPSOHLIDIHHGORWZHUHSURSRVHGIRUFRQVWUXFWLRQLQSURKLELWHGVKRUHODQG]RQH
WKHQLWZRXOGEHIRROLVKQHVVWRFRQGXFWDQHQYLURQPHQWDOUHYLHZWRFRPSDUH
PXOWLSOHZD\VRIORFDWLQJDIHHGORWLQDSURKLELWHGVKRUHODQG]RQH,WZRXOGEH
IXWLOHWRWU\WRILQGWKHOHDVWGDPDJLQJSURKLELWHGIHHGORWWREHVHOHFWHGDV
HQYLURQPHQWDOO\SUHIHUDEOH7KHSURMHFWGHYHORSPHQWSURFHVVWKHIHDVLELOLW\
VWXG\WKHDSSOLFDWLRQIRUSHUPLWHQYLURQPHQWDOUHYLHZDQGSHUPLWWLQJRQO\ZRUN
SURSHUO\LIDWHYHU\VWDJHWKHDSSOLFDQWHPEHGVSHUPLWWLQJUHTXLUHPHQWVLQWRWKH
GHVLJQ


'HVLJQRIDVXFFHVVIXOIORRGFRQWUROSURMHFWbeginsZLWKLGHQWLI\LQJSHUPLW
UHTXLUHPHQWVMXVWDVWKHSURSHUSURFHVVIRUGHVLJQLQJDKRPHEHJLQVZLWKWKH
EXLOGLQJDQG]RQLQJFRGHV7RDUULYHDWDSHUPLWWDEOHSURMHFWWKHGHVLJQWHDP
PXVWFRQVXOWZLWKUHJXODWRU\DXWKRULWLHVDQGLGHQWLI\SHUPLWWLQJFRQVWUDLQWV)RU
D0LQQHVRWDIORRGFRQWUROSURMHFWWKDWZRXOGUHTXLUHFRQVXOWLQJZLWKWKHLPSDFWHG
FRXQW\DQGUHJLRQDO]RQLQJDQGZDWHUSODQQLQJDXWKRULWLHVEHFDXVH&KDSWHU*
UHTXLUHVWKHSURMHFWWRPHHWWKRVHFRGHUHTXLUHPHQWV+RZHYHUWKHUHFRUGVKRZV
WKDW3ODQ%ZDVGHVLJQHGZLWKRXWDWWHPSWLQJWRFRRUGLQDWHZLWKWKH%XIIDOR5HG
5LYHU:DWHUVKHG'LVWULFWDQGRWKHUUHJXODWRU\DXWKRULWLHV7KHUHVXOWLVWKDWRQFH
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86&VWDWHVDOOZDWHUUHVRXUFHVSURMHFWVVKRXOGUHIOHFWQDWLRQDO
SULRULWLHVHQFRXUDJHHFRQRPLFGHYHORSPHQWDQGSURWHFWWKHHQYLURQPHQWE\  
VHHNLQJWRPD[LPL]HVXVWDLQDEOHHFRQRPLFGHYHORSPHQW  VHHNLQJWRDYRLGWKH
XQZLVHXVHRIIORRGSODLQVDQGIORRGSURQHDUHDVDQGPLQLPL]LQJDGYHUVHLPSDFWV
DQGYXOQHUDELOLWLHVLQDQ\FDVHLQZKLFKDIORRGSODLQRUIORRGSURQHDUHDPXVWEH
XVHGDQG  SURWHFWLQJDQGUHVWRULQJWKHIXQFWLRQVRIQDWXUDOV\VWHPVDQG
PLWLJDWLQJDQ\XQDYRLGDEOHGDPDJHWRQDWXUDOV\VWHPV
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V\PSWRPDWLFRIWKHFDUWEHIRUHKRUVHQDWXUHRI'LYHUVLRQ$XWKRULW\¶VDSSURDFK

7KHUHLVDQRWKHUUHDVRQZK\VFUHHQLQJYLDEOHRSWLRQVLVDUELWUDU\FDSULFLRXVDQG
XQODZIXO'15LVQRWWKHVROHSHUPLWWLQJDXWKRULW\KHUH'15LVWKHUHVSRQVLEOH
JRYHUQPHQWDOXQLWFKDUJHGZLWKFRPSLOLQJHQYLURQPHQWDOLQIRUPDWLRQEXWLWGRHV
VRLQDILGXFLDU\FDSDFLW\IRUWKHSXEOLFDQGIRURWKHUSHUPLWWLQJDXWKRULWLHV:KHQ
)RUWKLVUHDVRQHQYLURQPHQWDOUHYLHZVXQGHU0(3$DQG1(3$DUHFRQVLGHUHG
³DFWLRQIRUFLQJ´GRFXPHQWV7KHLUSXUSRVHLVWRSURYLGHLQIRUPDWLRQWRWKHSXEOLF
VRWKDWWKHSXEOLFFDQDGYRFDWHDPRQJVWYLDEOHFKRLFHV:KHQ'15H[FOXGHV
YLDEOHFKRLFHVWKDWPD\EHRILQWHUHVWWRVWDNHKROGHUVDQGRWKHUSHUPLWWLQJ
DXWKRULWLHVLWLVVWDFNLQJWKHGHFNDJDLQVWSXEOLFFRQVLGHUDWLRQRIDOWHUQDWLYHVDQG
GHSULYLQJRWKHUSHUPLWWLQJDXWKRULWLHVRILQIRUPDWLRQWKH\PD\XVHLQWKHLURZQ
SHUPLWWLQJGHFLVLRQ7KHFHQWUDOUROHDIIRUGHGUHJLRQDODQGORFDOUHJXODWRU\
DXWKRULWLHVPDNHVWKLVH[FOXVLRQHVSHFLDOO\SUREOHPDWLF

,, )HGHUDODQG6WDWH(QYLURQPHQWDO5HYLHZVDUH$UELWUDU\DQG
&DSULFLRXVDQG8QODZIXOEHFDXVHWKH\KDYH5HSHDWHGO\VFUHHQHG2XW
$OWHUQDWLYHVWKDWDUHSHUPLWWDEOHLQIDYRURIDOWHUQDWLYHVWKDWDUH
XQSHUPLWWDEOHDQGVFUHHQHGRXWGHVLJQVQHFHVVDU\WRPHHWSHUPLWWLQJ
UHTXLUHPHQWV

$VZHKDYHVWDWHGLQWKHSDVWWKHIHDVLELOLW\SKDVHVRIWKH)DUJR0RRUKHDG
IORRGPLWLJDWLRQSURMHFWZHUHFRQGXFWHGLQFRQIRUPDQFHZLWKIHGHUDODQGVWDWH
VXVWDLQDELOLW\SROLFLHV,QFRQIRUPDQFHZLWKWKHVHSROLFLHVWKHSURMHFWZDVWREH
GHVLJQHG

³«WRUHGXFHIORRGULVNDQGIORRGGDPDJHVLQWKH)DUJR0RRUKHDG
PHWURSROLWDQDUHDZKLOHDYRLGLQJDQLQFUHDVHLQSHDN5HG5LYHU
IORRGVWDJHVHLWKHUXSVWUHDPRUGRZQVWUHDPDQGPLQLPL]LQJ
ORVVRIIORRGSODLQLQDFFRUGDQFHZLWK([HFXWLYH2UGHU

>@

)LJXUH
7KLVIORRGSODLQWRWKHVRXWKRI)DUJRDQGDQRWKHUODUJHUIORRGSODLQWRWKH
QRUWKZHVWSURYLGHFULWLFDOIORRGVWRUDJHFDSDFLW\GXULQJPDMRUIORRGHYHQWV,I


1RYHPEHU
3DJH

WKHIORRGSODLQSROLF\6HH'15/HWWHU$XJXVW 8) 8)
 D WKURXJK I  HPSKDVLVDGGHG 

7KURXJKDOHQJWK\VHULHVRIIHDVLELOLW\VWXGLHVWKH8QLWHG6WDWHV$UP\&RUSVRI
(QJLQHHUVKDGGHYHORSHGDSURMHFWGHVLJQWKDWZRXOGUHGXFHIORRGULVNDQGIORRG
GDPDJHVLQWKHPHWURSROLWDQDUHDZKLOHDYRLGLQJDQLQFUHDVHLQSHDN5HG5LYHU
IORRGVWDJHVMXVWDVWKHDERYH'15OHWWHUGHVFULEHV7KHVHVXVWDLQDELOLW\JRDOV
ZHUHDFKLHYHGE\PLQLPL]LQJWKHORVVRIIORRGSODLQLQDFFRUGDQFHZLWK([HFXWLYH
2UGHUDQGLWV0LQQHVRWDSROLF\DQDORJ)ORRGSODLQVWRUDJHSOD\VDFULWLFDO
UROHLQUHGXFLQJWKHLPSDFWRIPDMRUIORRGLQJLQWKH5HG5LYHU9DOOH\DQG
SDUWLFXODUO\IRUWKH)DUJR0RRUKHDGPHWURSROLWDQDUHD7KHDHULDOSKRWREHORZ
VKRZVWKHODUJHO\XQGHYHORSHGIORRGSODLQVRXWKRI)DUJRGXULQJWKHIORRGRI
UHFRUG
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ZDWHULVUHPRYHGIURPWKHVHIORRGSODLQVGXULQJPDMRUIORRGVWKDWPDNHVIORRGLQJ
ZRUVH)ORRGSURWHFWLQJWKRVHDUHDVZRXOGGHVWUR\WKHLUIORRGVWRUDJHIXQFWLRQ
DQGGUDPDWLFDOO\LQFUHDVHWKHIORZRIIORRGZDWHUVGRZQVWUHDP7KDWFHUWDLQO\LV
RQHRIWKHUHDVRQVWKDWWKHRULJLQDOSURMHFWZDVGHVLJQHGWRSURWHFWGHYHORSHG
)DUJREXWWRSUHVHUYHWKHQDWXUDOIORRGVWRUDJHIXQFWLRQVRIXQGHYHORSHG
IORRGSODLQVRXWKDQGQRUWKZHVWRIGHYHORSHG)DUJR

2Q$SULOWKH86$&(UHOHDVHGD5HFRQQDLVVDQFH5HSRUW
$GPLQLVWUDWLYH5HFRUG$5 UHIOHFWLQJWKHUHVXOWVRI\HDUVRIFDUHIXO
VWXG\7KH5HSRUWUHFRPPHQGHGSUHOLPLQDU\SURMHFWFRQILJXUDWLRQVZLWKD
GLYHUVLRQFKDQQHOUXQQLQJHDVWRI0RRUKHDG7KLV0LQQHVRWD'LYHUVLRQZRXOG
IXOO\SURWHFW)DUJRDQG0RRUKHDGDWDIDUORZHUFRVWWKDQWKH1RUWK'DNRWD
DOWHUQDWLYHVZKLOHPDLQWDLQLQJWKHIORRGVWRUDJHIXQFWLRQVRIWKHIORRGSODLQVVRXWK
DQGQRUWKZHVWRI)DUJR,QIDFWWKH5HFRQQDLVVDQFH5HSRUWIRXQGWKDWRQO\WKH
0LQQHVRWDGLYHUVLRQVZHUHFRVWHIIHFWLYH1RUWK'DNRWDGLYHUVLRQVZHUHFRVWOLHU
DQGPRUHHQYLURQPHQWDOO\FRPSOH[EHFDXVHWKH\KDGWREHORQJHUDQGEHFDXVH
WKH\KDGWRFURVVPXOWLSOHWULEXWDULHVRIWKH5HG5LYHU

+RZHYHUSRZHUIXOLQWHUHVWVRQWKH)DUJRVLGHVDZDQRSSRUWXQLW\WRXVHIHGHUDO
IXQGVWRPDVVLYHO\H[SDQGWKHIORRGFRQWUROSURMHFWWRGHYHORSWKHVTXDUHPLOHV
RIIORRGSODLQWRWKHVRXWKDQGQRUWKZHVWRI)DUJR7RVRPHH[WHQWWKH\XVHGORFDO
RSSRVLWLRQWRWKHGLYHUVLRQFKDQQHODVDQH[FXVHWRDSSHQGDIORRGSODLQ
GHYHORSPHQWVFKHPHWRWKHSURMHFW$GGLQJIORRGSURWHFWLRQWRWKHVRXWK
IORRGSODLQZRXOGGHSDUWIURPWKHSURMHFWFRQVWUDLQWVDJUHHGWRE\LQWHUHVWHGSDUWLHV
EXWLWZRXOGWXUQORZYDOXHODQGLQWRKLJKYDOXHVXEXUEDQVSUDZO86$&(LQLWLDOO\
UXOHGFRUUHFWO\WKDWXVLQJIHGHUDOIXQGVWRGHYHORSIORRGSODLQZRXOGYLRODWHWKH
IHGHUDOIORRGSODLQ([HFXWLYH2UGHUDQGLWYLRODWHVWKHRULJLQDODJUHHGGHVLJQ
SULQFLSOHVIRUWKHSURMHFW

7KHSHUPLWSUREOHPVIRUWKLVSURMHFWGHULYHGLUHFWO\IURPWKH'LYHUVLRQ
$XWKRULW\¶VGHFLVLRQWRYLRODWHWKHDERYHGHVFULEHGDJUHHGVXVWDLQDELOLW\
SULQFLSOHVDQGDGGPDVVLYHIORRGSODLQGHYHORSPHQWWRWKHSURMHFWGHVLJQ,Q
DIWHU\HDUVRIFDUHIXOVWXG\WKH8QLWHG6WDWHV$UP\&RUSVRI(QJLQHHUV
VHOHFWHGD0LQQHVRWD'LYHUVLRQDVWKH1DWLRQDO(FRQRPLF'HYHORSPHQW 1(' 
SURMHFWWRSURYLGHIORRGFRQWUROIRUPHWURSROLWDQDUHD7KH1('SURMHFWZDV
HVWLPDWHGWRFRVWDSSUR[LPDWHO\ELOOLRQ'LYHUVLRQ$XWKRULW\UHMHFWHGWKH
86$&(¶VUHFRPPHQGDWLRQWRDSSURYHWKH1('SURMHFWDQGVRXJKWFHUWLILFDWLRQRI
WKHORFDOO\SUHIHUUHGSURMHFW /33 LQVWHDG7KH/33ZRXOGQRWRQO\GHYHORSWKH

>@



$IWHUGLVFXVVLRQVZLWK86$&('15GHWHUPLQHGWKDWWKHPDLQIDFWRUXVHGIRU
VFUHHQLQJDOWHUQDWLYHVLQWKH)HGHUDO(,6ZDVWKH%HQHILW&RVW5DWLR
(QYLURQPHQWDOIDFWRUVDOWKRXJKFRQVLGHUHGZHUHQRWWKHSULPDU\FRQVLGHUDWLRQ
%DVHGRQWKLVLQIRUPDWLRQ'15GHWHUPLQHGWKDWWKHIHGHUDODOWHUQDWLYHDQDO\VLV
ZDVQRWDGHTXDWHXQGHU0LQQHVRWDODZDQGDOWHUQDWLYHVZRXOGQHHGWREHHYDOXDWHG
LQWKH6WDWH(,6&RPPLVVLRQHU¶V2UGHU))


1RYHPEHU
3DJH

VTXDUHPLOHVWRWKHVRXWKRI)DUJREXWZRXOGDOVRIORRGSURWHFWDQGGHYHORS
VTXDUHPLOHVWRWKHQRUWKZHVWHOLPLQDWLQJVTXDUHPLOHVRIIORRGSODLQVWRUDJH
'HYHORSPHQWRIWKLVIORRGSODLQZRXOGQHDUO\GRXEOHWKHDUHDRI)DUJRVSUHDGLQJLV
IXWXUHSRSXODWLRQDFURVVDQDUHDGRXEOH0LQQHDSROLV¶DUHD

6LJQLILFDQWO\'15ZDUQHGWKH'LYHUVLRQ$XWKRULW\WKDWWKHIHGHUDO
HQYLURQPHQWDOUHYLHZZDVLQDGHTXDWHWRVDWLVI\0LQQHVRWD¶VHQYLURQPHQWDO
UHTXLUHPHQWVXQGHU0(3$:KHQ86$&(HQJLQHHUVXOWLPDWHO\DGPLWWHGWKDWWKH
/33FRXOGQRWGUDLQVTXDUHPLOHVRIIORRGSODLQGXULQJPDMRUIORRGVZLWKRXW
FDXVLQJVLJQLILFDQWGRZQVWUHDPIORRGLQJWKDWWULJJHUHGDVXSSOHPHQWDO
HQYLURQPHQWDOUHYLHZZKLFKFRPPHQFHGLQWKHIDOORI

6LQFH'LYHUVLRQ$XWKRULW\LQVLVWHGWKDWQRSURMHFWDOWHUQDWLYHZRXOGEH
DFFHSWDEOHXQOHVVLWIRVWHUHGGHYHORSPHQWLQWKHVTXDUHPLOHUHJLRQVVRXWKDQG
QRUWKZHVWRI)DUJRWKHIHGHUDOVXSSOHPHQWDOHQYLURQPHQWDOUHYLHZZDVIRUFHGWR
LGHQWLI\DSURMHFWFRQILJXUDWLRQWKDWFRXOGPDQDJHVTXDUHPLOHVRIIORRGVWRUDJH
7KLVGHFLVLRQLVSDUWRIDSDWWHUQRIDOWHUQDWLYHH[FOXVLRQRQHDIWHUDQRWKHULQ
ZKLFK'LYHUVLRQ$XWKRULW\KDVVXFFHHGHGNHHSLQJDOWHUQDWLYHVRIIWKHWDEOHXQOHVV
WKHDOWHUQDWLYHSURPRWHVXQZLVHGHYHORSPHQWRIWKHIORRGSODLQ$OWKRXJK
0LQQHVRWDKDGUHSHDWHGO\ZDUQHGWKDWH[SDQGLQJWKHSURMHFWLQWKLVIDVKLRQZRXOG
GHSDUWIURPSHUPLWWLQJSULQFLSOHV'LYHUVLRQ$XWKRULW\SORZHGDKHDG7KHUHFRUG
LVGHYRLGRIDQ\HYLGHQFHWKDWGXULQJWKHDOWHUQDWLYHVHOHFWLRQSURFHVVRUWKH
SURMHFWGHVLJQIDFWRUHGLQWKH0LQQHVRWDSHUPLWWLQJUHTXLUHPHQWVEHFDXVH
86$&(DQG'LYHUVLRQ$XWKRULW\ZHUHSURFHHGLQJDVLIWKH\FRXOGLJQRUH
0LQQHVRWDODZZLWKLPSXQLW\,QVWHDG86$&(DGRSWHGWKHVDPHVWUDWHJ\WKDWLV
QRZDGRSWHGXQZLVHO\E\'15WRLJQRUHSHUPLWWLQJFULWHULDLQHQYLURQPHQWDO
VFRSLQJH[FHSWWRQRWHWKDWSHUPLWVDUHUHTXLUHG

)DUJRVLPSO\GRHVQRWQHHGVTXDUHPLOHVRIH[SDQVLRQURRP6HH
'RFNHW&RPPHQWVRI-3$7KHHQYLURQPHQWDOUHYLHZQRZZURQJO\VXJJHVWVWKDW
H[SDQGLQJ)DUJRLQWKLVZD\LVFRQVLVWHQWZLWKWKH)DUJR&RPSUHKHQVLYH3ODQEXW



>@


+HFRQWLQXHG7KHFLW\KDVUHVLGHQWVSHUDFUHDIDUFU\IURPWKHLQ
ZKHQLWIROORZHGDWUDGLWLRQDOJURZWKSDWWHUQWKDWSUHFHGHGVXEXUEDQL]DWLRQ7KH
NLQGRIVXEXUEDQGHYHORSPHQWZKHUHSHRSOHQHHGWRGULYHHYHU\ZKHUHLVEHFRPLQJ
OHVVSRSXODUQDWLRQDOO\%XUJXPVDLG$VXUYH\E\5HDOWRUVIRXQGWKDW
SHUFHQWRI$PHULFDQDGXOWVZRXOGSUHIHUDKRXVHZLWKLQZDONLQJGLVWDQFHRIVWRUHV
UHVWDXUDQWVDQGVFKRROVWRDKRXVHZLWKDELJ\DUGKHVDLG


1RYHPEHU
3DJH

WKDWLVLJQRULQJWKHFRQFOXVLRQRIWKH&RPSUHKHQVLYH3ODQWKDW)DUJRLVDOUHDG\WRR
VSDUVHO\GHYHORSHG)DUJR¶VFRPSUHKHQVLYHSODQDFWXDOO\FDOOVIRULQILOO
GHYHORSPHQW$V*RYHUQRU%XUJXPKDVVWDWHG

2XUFLW\KDVDQDELOLW\WRJURZDQGJURZVPDUWHUWKDQRWKHUFLWLHV
E\JURZLQJPRUHGHQVHO\DVRSSRVHGWRJURZLQJKRUL]RQWDOO\KH
WROGWKH3ODQQLQJ&RPPLVVLRQ7KHVTXDUHPLOHVLVHQRXJKWR
KROGXVIRUDORQJWLPH´

7KHQHWUHVXOWRIWKLVFKDQJHLQSXUSRVHZDVWRGRXEOHWKHSURMHFWFRVWIURPRQH
ELOOLRQGROODUVWRRYHUWZRELOOLRQGROODUVXVLQJWKRVHWD[SD\HUIXQGVWRSURPRWH
XQZLVHDQGXQQHFHVVDU\GHYHORSPHQWLQWKHIORRGSODLQDQGWRXQGHUPLQH)DUJR¶V
FRPSUHKHQVLYHSODQDQGDOODWWKHFRVWRIWUDQVIHUULQJVXSSODQWHGIORRGZDWHUVRQWR
RWKHUFRPPXQLWLHV


6LQFHWKDWWLPH'15¶VHQYLURQPHQWDOUHYLHZSURFHVVKDVUHSOLFDWHGWKLV
IDWDOIODZ:KLOHWKH&RPPLVVLRQHU¶VSHUPLWWLQJGHQLDODSSOLHVWKHFRUUHFW
VWDQGDUGVWKHHQYLURQPHQWDOUHYLHZLJQRUHVWKRVHSHUPLWWLQJVWDQGDUGV7KH
UHFRUGVKRZVWKDWSHUPLWWLQJFULWHULDZHUHLJQRUHGE\WKHMRLQWWDVNIRUFH3ODQ%
ZDVQHYHUHYDOXDWHGDJDLQVWSHUPLWWLQJFULWHULD7KHRQO\FULWHULDXWLOL]HGZHUH
WKDW D 'LYHUVLRQ$XWKRULW\ZRXOGKDYHWKHPD[LPXPDPRXQWRIXQZLVH
IORRGSODLQGHYHORSPHQWWKDWLWFRXOGVTXHH]HWKURXJKWKHSURFHVVDQG E WKH
QHJDWLYHFRQVHTXHQFHVRIWKDWXQZLVHIORRGSODLQGHYHORSPHQWZRXOGEHVKDUHG
GLIIHUHQWO\EHWZHHQ0LQQHVRWDDQG1RUWK'DNRWDVRWKDWSROLWLFLDQVFRXOGFODLP
WKDW0LQQHVRWDERUHOHVVRIWKHHQYLURQPHQWDOKDUPXQQHFHVVDULO\FDXVHGE\WKLV
SURMHFW

7KHHOLPLQDWLRQRIWKH-3$$QGHUVRQDOWHUQDWLYHLVV\PSWRPDWLFRIWKH
DUELWUDU\IDVKLRQWKDWWKHHQYLURQPHQWDOUHYLHZVKDYHIROORZHGWKURXJKRXW
'LYHUVLRQ$XWKRULW\DQQRXQFHGWKH3ODQ%SURSRVDOEHIRUHWKH-3$$QGHUVRQ
UHVXOWVZHUHSUHVHQWHG7KHFODLPWKDW-3$$QGHUVRQLVHQYLURQPHQWDOO\

>@


1RYHPEHU
3DJH

HTXLYDOHQWWR3ODQ%LVFRPSOHWHO\IDOVHDQGXQVXVWDLQDEOHRQWKHUHFRUG7KH
UHFRUGVKRZVLQIDFWWKDW-3$$QGHUVRQGUDPDWLFDOO\UHGXFHVWKHLPSDFWVE\
SUHVHUYLQJIORRGSODLQVWRUDJH

,,, 3ODQ%LV8QSHUPLWWDEOH

2QHRIWKHPDLQWKUXVWVRIRXUREMHFWLRQWRDGHTXDF\LVWKHIDLOXUHRIWKH
SURFHVVWRDFFRXQWIRUWKHFRQGLWLRQVUHTXLUHGIRUSHUPLWWDELOLW\3HUPLWWDELOLW\LV
DQLPSRUWDQWIDFWRULQWKLVHQYLURQPHQWDOUHYLHZIRUVHYHUDOUHDVRQV

)LUVW\HDUVRISXEOLFUHVRXUFHVKDYHEHHQZDVWHGRQDSHUPLWDQG
HQYLURQPHQWDOSURFHVVZKLFKLJQRUHGSHUPLWWDELOLW\'XULQJERWKWKHIHGHUDO
SRVWSURFHVVDQG'15SURFHVVDOOSHUPLWWDEOHDOWHUQDWLYHVZHUH
VFUHHQHGRXW7KHUHVXOWZDVDIDLOHGSURFHVVWKDWFXOPLQDWHGZLWKSHUPLW
GHQLDOEXWQRVWXGLHGIHDVLEOHDOWHUQDWLYH,WVKRXOGQRZEHREYLRXVWKDW
WKLVDSSURDFKZDVIXQGDPHQWDOO\ZURQJ$QHQYLURQPHQWDOUHYLHZVKRXOG
DWWHPSWWRVWXG\IHDVLEOHSHUPLWWDEOHDOWHUQDWLYHV,QVWHDGHDFKRIWKUHH
UHYLHZVKDYHLQWHQWLRQDOO\H[FOXGHGDOWHUQDWLYHVWKDWDUHSHUPLWWDEOH7KLV
SURFHVVIRUFHVUHJXODWRUVWRFKRRVHEHWZHHQDEDGSURMHFWRUQRSURMHFWDWDOO
FRQWUDU\WR0(3$¶VSXUSRVH

6HFRQG0LQQHVRWD¶VSXEOLFZDWHUVSHUPLWWLQJVFKHPHLQWHQWLRQDOO\UHTXLUHV
DSSOLFDQWVWRFRPSO\ZLWKORFDODQGUHJLRQDOZDWHUDQGODQGXVHSROLFLHV
)RUWKDWUHDVRQLWLVLPSHUDWLYHWKDWDQDSSOLFDQWOD\DIRXQGDWLRQWKDWWKH
DSSOLFDQWKDVFRRSHUDWHGZLWKSHUPLWWLQJDXWKRULWLHVDQGKDVHVWDEOLVKHGD
UHDVRQDEOHOLNHOLKRRGWKDWSHUPLWFRQGLWLRQVZLOOEHPHW

7KLUGGXULQJWKHWDVNIRUFHGHOLEHUDWLRQV3ODQ%ZDVQRWVXEMHFWHGWRWKH
&RPPLVVLRQHU¶VSHUPLWFULWHULD7KHUHLVQRUHFRUGWKDWWKH3ODQ%GHVLJQ
SURFHVVUHTXLUHGGHVLJQHQJLQHHUVWRWDNHWKH&RPPLVVLRQHU¶V/33SHUPLW
FULWHULDDQGFUHDWHDGHVLJQWKDWPHHWVWKDWFULWHULD,QVWHDGWKHUHFRUGVKRZV
WKDW3ODQ%GHVLJQHUVDWWHPSWHGWRFRQYLQFHWKH6WDWHRI0LQQHVRWDWRDFFHSW
WKHLOOHJDOIHDWXUHVRIWKH/33E\SXVKLQJDVPDQ\RIWKHHQYLURQPHQWDO
QHJDWLYHVFDXVHGE\WKH/33LQWR1RUWK'DNRWD

3ODQ%LJQRUHVWKHPDVVLYHHIIRUWVWKDWUHVXOWHGLQWKH&RPPLVVLRQHU¶V
H[KDXVWLYHILQGLQJVRIIDFWDQGFRQFOXVLRQVGHQ\LQJWKHSHUPLWDSSOLFDWLRQ7KH
IDFWXDOEDVLVIRUWKH&RPPLVVLRQHU¶V2UGHULVIRXQGLQWKHUHFRUGRISURFHHGLQJV

>@


1RYHPEHU
3DJH

$PRQJWKHNH\FRPSRQHQWVRIWKH&RPPLVVLRQHU¶VRUGHUDUH

x 7KDWWKHSURMHFWYLRODWHVVWDWHDQGIHGHUDOSROLF\E\SURPRWLQJWKHXQZLVH
DQGXQQHFHVVDU\GHYHORSPHQWRIIORRGSODLQ&RPP2UGHU%RWKWKH
1('DQG-3$$QGHUVRQSODQVVROYHWKLVSUREOHP3ODQ%GRHVQRW

x 7KDWWKHSURMHFWLVQRWWKHOHDVWLPSDFWVROXWLRQDVUHTXLUHGE\0LQQHVRWD
(QYLURQPHQWDO 3ROLF\ $FW 0(3$  VHFWLRQ ' &RPPLVVLRQHU¶V
2UGHU &RQFOXVLRQ RI /DZ &/  &/  &/ &/  &/
,QGHHG86$&(LWVHOILGHQWLILHGDQGUHFRPPHQGHGVHOHFWLRQRID0LQQHVRWD
GLYHUVLRQWKDWZLOOFRVWELOOLRQOHVVDQGDYRLGVKLIWLQJIORRGZDWHUVRIIRI
WKH QDWXUDO IORRGSODLQ DQG RQWR RWKHU FRPPXQLWLHV   %RWK -3$$QGHUVRQ
DQG WKH 1(' SURMHFW VROYH WKLV SUREOHP  %RWK -3$$QGHUVRQ DQG 1('
SURMHFWYLUWXDOO\HOLPLQDWH0LQQHVRWDLPSDFWV$Q\VXJJHVWLRQRWKHUZLVHLV
XQVXSSRUWHGE\WKHUHFRUG3ODQ%GRHVQRWUHVROYHWKLVSUREOHP

x 7KDW WKH SURMHFW YLRODWHV UHJLRQDO DQG ORFDO ZDWHU DQG ODQG XVH SODQQLQJ
SROLF\DQGODZDVUHTXLUHGE\WKHZDWHUODZUHIRUPVSDVVHG&KDSWHULQ
/DZV  &KDSWHU  DQG WKHQ LPSOHPHQWHG LQ 0LQQHVRWD 6WDWXWHV
&KDSWHU*DQGLWVUHJXODWLRQV&RPP2UGHUD&RPPRUGHU
6HHDOVR%XIIDOR5HG5LYHU:DWHUVKHG'LVWULFW'RFNHW&RPPHQWV:LONLQ
&RXQW\ 'RFNHW &RPPHQWV    3ODQ % FRQWLQXHV WR YLRODWH WKLV SULQFLSOH
ZKHUHDVERWK-3$$QGHUVRQDQG1('GRQRW

x 7KDWWKHSURMHFWLVRYHUEXLOWDQGRYHUHQJLQHHUHGEHFDXVHLWLVSUHGLFDWHGRQ
SURYLGLQJ \HDU SURWHFWLRQ LQVWHDG RI WKH VWDQGDUG \HDU SURWHFWLRQ
XVHGWKURXJKRXWWKHEDVLQ

7KURXJKRXWWKHLUMXVWLILFDWLRQRIWKH/33DQGRI3ODQ%ERWK'LYHUVLRQ
$XWKRULW\DQG86$&(ZURQJO\GHVFULEHWKLVIORRGSODLQDV³EHQHILWWHG´E\WKH
SURMHFWEHFDXVHLWZRXOGEHFRQYHUWHGIURPIORRGSODLQWRODQGVXLWDEOHIRU
VFDWWHUHGVXEXUEDQGHYHORSPHQWRXWVLGHWKHFXUUHQWPHWURSROLWDQDUHD7KDW
GHVFULSWLRQLVPLVOHDGLQJXQGHU0LQQHVRWDDQGIHGHUDOODZIORRGSODLQLVQRW
EHQHILWWHGE\GHYHORSLQJLWDQ\PRUHWKDQDODNHZRXOGEHEHQHILWWHGE\GUDLQLQJLW
DQGEXLOGLQJDVKRSSLQJFHQWHURQLW%RWKQDWLRQDODQGVWDWHSROLF\FDOOIRUWKH
SUHVHUYDWLRQRIIORRGSODLQ¶VIORRGZDWHUVWRUDJH)ORRGSURWHFWLQJIORRGSODLQIRU
GHYHORSPHQWLPSDLUVWKHQDWXUDOIORRGKDQGOLQJFDSDFLW\RIWKHULYHUEDVLQDQG
PDNHVIORRGLQJZRUVH7KDWLQIDFWLVWKHPDMRUSUREOHPZLWKWKHH[SDQGHG/33
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1RYHPEHU
3DJH

2QFH'LYHUVLRQ$XWKRULW\GHFLGHGWRH[SDQGWKHVFRSHRIWKHSURMHFWEH\RQG
SURWHFWLQJH[LVWLQJGHYHORSPHQWDQGLQIUDVWUXFWXUHWRIORRGSODLQGHYHORSPHQWWKH
SURMHFWQRORQJHUEHFDPHSHUPLWWDEOH

7KH&RPPLVVLRQHUFRUUHFWO\IRXQGWKDWWKHKLJKKD]DUGGDPDFURVVWKH5HG
5LYHUDQGLWVIORRGSODLQZRXOGEHEXLOWWRVKLIWWKHZDWHUVRIIRIWKHIORRGSODLQ
VXUURXQGLQJ)DUJRRQWRRWKHUUHJLRQVDQGFRPPXQLWLHV 3DUD)LQGLQJVDQG
2UGHU 7KHSODQ³VLPSO\VKLIWVWKHEXUGHQRIIORRGLQJIURPRQHVSDUVHO\
GHYHORSHGUXUDODUHDWRDQRWKHUDQGWRWKLVH[WHQWLVRIPLQLPDOEHQHILWWRWKH
SXEOLFZHOIDUH´ 3DUD)LQGLQJVDQG2UGHU 7KH&RPPLVVLRQHUIXUWKHU
FRUUHFWO\FRQFOXGHGWKDW

³>W@KHUHYLHZVRIWKHHFRQRPLFDQDO\VLVDQGIORRGFRQWUROEHQHILWV
SHUIRUPHGIRUWKHSURSRVHGSURMHFWGRHVQRWHVWDEOLVKWKDWWKH
TXDQWLILDEOHEHQHILWVVXSSRUWWKHQHHGIRUWKHSURMHFW´DVUHTXLUHG
E\01VWDWXWH 3DUD)LQGLQJVDQG2UGHU ³&RQVWUXFWLQJD
&ODVV, KLJKKD]DUG GDPLVQHLWKHUUHDVRQDEOHQRUSUDFWLFDOLQOLJKW
RIWKHLQFUHPHQWDOLQFUHDVHRIIORRGSURWHFWLRQDIIRUGHGWRH[LVWLQJ
GHYHORSPHQWLQWKH)0PHWURDUHD´,G7KH)0'LYHUVLRQ
$XWKRULW\IDLOHGWRHVWDEOLVKWKDWLWVSURSRVDOUHSUHVHQWHGWKH
³PLQLPDOLPSDFWVROXWLRQ´ZLWKUHVSHFWWRDOORWKHUUHDVRQDEOH
DOWHUQDWLYHVDVUHTXLUHGE\01VWDWXWH 3DUD)LQGLQJVDQG
2UGHU 

3ODQ%FRQWDLQVYLUWXDOO\DOORIWKHIODZVIRXQGLQWKHILUVW%RWKSURSRVDOV
DUHWZLFHDVH[SHQVLYHDVWKH1('SURMHFWVHOHFWHGE\86$&(DVWKH1DWLRQDO
(FRQRPLF'HYHORSPHQW3URMHFW WZRELOOLRQSOXVYHUVXVRQHELOOLRQGROODUV 

¾ %RWKSURSRVDOVFRQWLQXHPDVVLYHDQGXQQHFHVVDU\GHYHORSPHQWRI
IORRGSODLQZLWKWKHILUVWGHYHORSLQJVTXDUHPLOHVRIIORRGSODLQDQG
WKHVHFRQGGHYHORSLQJVTXDUHPLOHVRIIORRGSODLQ
¾ %RWKSURMHFWVVKLIWZDWHUVRIIRIWKHQDWXUDOIORRGSODLQDQGWRRWKHU
FRPPXQLWLHVIDUPVLQIUDVWUXFWXUHFHPHWHULHVDQGRWKHUODQGV
¾ $VDUHVXOWRIWKHFRQWLQXHGGHYHORSPHQWRIQDWXUDOIORRGSODLQDQGWKH
HOLPLQDWLRQRIWKHLUIORRGSODLQVWRUDJHERWKSURSRVDOVVKLIWPDVVLYH
DPRXQWVRIZDWHURXWRIWKHXQGHYHORSHGUXUDODUHDVVRXWKDQG
QRUWKZHVWRI)DUJRDQGRQWRRWKHUFRPPXQLWLHVDQDFWLRQSURKLELWHG
XQGHUWKH&RPPLVVLRQHU¶VRUGHU



WŽŽů,ĞŝŐŚƚ

&ůŽŽĚƉůĂŝŶ
/ŵƉĂĐƚƐ

ĨŝƌƐƚ
ƉĞƌŵŝƚ

ϵϮϭ͘ϲϲĨĞĞƚ

ϱϱ͘ϰƐƋ͘
ŵŝůĞƐ

^ĞĐŽŶĚ
WĞƌŵŝƚ

ϵϮϬ͘ϵϴĨĞĞƚ
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ϰϯ͘ϳƐƋŵŝůĞƐ

-3$$QGHUVRQGUDPDWLFDOO\UHGXFHVSRROKHLJKWDQG1('GRHVDVZHOO

,9 'LYHUVLRQ$XWKRULW\)DLOHGWR(VWDEOLVK&RPSOLDQFHZLWK/RFDODQG
5HJLRQDO2UGLQDQFHV

$W)LQGLQJWKH&RPPLVVLRQHUVWDWHVWKDW0LQQHVRWDODZUHTXLUHVDIORRG
FRQWUROSURMHFWWRUHFHLYHORFDOSHUPLWVDQGJRYHUQPHQWDODSSURYDO7KH
&RPPLVVLRQHU¶V2UGHUFRUUHFWO\ILQGVWKDWWKH'LYHUVLRQ$XWKRULW\QHLWKHUVRXJKW
QRUREWDLQHGWKRVHDSSURYDOV7KH&RPPLVVLRQHUSRLQWHGRXWWKDWWKHVWDWH
HQYLURQPHQWDOLPSDFWVWDWHPHQWKDGZDUQHG'LYHUVLRQ$XWKRULW\WKDWWKHDSSURYDOV
ZHUHUHTXLUHG7KDWVKRXOGQRWKDYHEHHQDVXUSULVHWR'LYHUVLRQ$XWKRULW\
KRZHYHUEHFDXVHWKHORFDODSSURYDOVUHTXLUHPHQWLVWKHFHQWHUSLHFHRI
0LQQHVRWD¶VZDWHUUHJXODWRU\IUDPHZRUN7KH&RPPLVVLRQHUH[SODLQHG

7KHSURSRVHG3URMHFWZRXOGUHTXLUHSHUPLWVDQGRWKHU
JRYHUQPHQWDODSSURYDOVDQGDUHGLVFXVVHGLQWKH6WDWH)(,6
DQG$GGLWLRQDOO\FKDQJHVWRUHJXODWRU\IORRGZD\V%DVH
)ORRG(OHYDWLRQV %)(V RUH[WHQWVRI6SHFLDO)ORRG+D]DUG$UHDV
6)+$V FDXVHGE\WKHFRQVWUXFWLRQDQGRSHUDWLRQRIWKHSURSRVHG
3URMHFWZRXOGUHTXLUHXSGDWHVWRWKHH[LVWLQJ)ORRG,QVXUDQFH6WXG\
0DS7KH1),3SDUWLFLSDWLQJFRPPXQLWLHVZLWK),50VDIIHFWHGE\
WKH3URMHFWZRXOGUHTXLUH)ORRG,QVXUDQFH5DWH0DSUHYLVLRQV
SXUVXDQWWRWKH)(0$/HWWHURI0DS5HYLVLRQ /205 SURFHVV
DQGLQDFFRUGDQFHZLWKWKH)LQDO)(0$86$&(&RRUGLQDWLRQ
3ODQ6WDWH)(,6DQGDQG$SS)



&RPSDULVRQRI)ORRGSODLQDQG3RRO+HLJKWV
RIWKH7ZR3URMHFWSURSRVDOV


1RYHPEHU
3DJH

7DEOH
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1RYHPEHU
3DJH



,WLVFOHDUWKDWWKLVIDLOXUHWRFRRUGLQDWHFROODERUDWHDQGGHYHORSWKHSURMHFW
VRWKDWLWPHHWVORFDORUGLQDQFHUHTXLUHPHQWVZDVLQWHQWLRQDO86$&(DQG
'LYHUVLRQ$XWKRULW\VLPSO\DSSOLHGDVXUIDFHDQDO\VLVDQGDVVXPHGZLWKRXWD
VFLQWLOODRIOHJDOVXSSRUWWKDWUHJLRQDODQGORFDOSHUPLWVFRXOGQRWSRVVLEO\EH
UHTXLUHG$VWKH&RPPLVVLRQHUSRLQWHGRXW

,QDPHHWLQJGDWHG-XO\WKH'15DVNHGWKH'LYHUVLRQ
$XWKRULW\LILWKDGDSSOLHGIRURULQWHQGHGWRDSSO\IRUDQ\ORFDO
JRYHUQPHQWDSSURYDOV7KH'LYHUVLRQ$XWKRULW\UHSUHVHQWHGWKDWLW
GLGQRWLQWHQGWRVHHNDSSURYDOIURPORFDOJRYHUQPHQWVIRUWKH
SURSRVHG3URMHFW&RQVLVWHQF\ZLWKORFDOJRYHUQPHQWODQGDQG
ZDWHUSODQVLVDUHTXLUHGHOHPHQWIRUDQ\0LQQHVRWD6WDWHZDWHU
SHUPLWGHFLVLRQDQGLVDGGUHVVHGLQ&RPPLVVLRQHU¶V
2UGHU)LQGLQJ


7KHGLUHFWUHVXOWRI'LYHUVLRQ$XWKRULW\¶VRXWRIKDQGGLVPLVVDORIORFDODQG
UHJLRQDOSHUPLWVLVWKDWWKHSURMHFWZDVQRWGHVLJQHGLQFRRUGLQDWLRQZLWKORFDODQG
UHJLRQDOUHJXODWRUV7KLVZRXOGEHOLNHGHVLJQLQJDEXLOGLQJZLWKRXWFKHFNLQJ
ZLWKWKHORFDOEXLOGLQJDQG]RQLQJFRGHV(YHQDFXUVRU\UHYLHZRIWKHDFWXDO
SHUPLWWLQJODZVDQGUHJXODWLRQVVKRXOGKDYHFDXVHG'LYHUVLRQ$XWKRULW\DQG
86$&(WRUHFRJQL]HWKDWWKHOHJLVODWXUHLQWHQWLRQDOO\EDUUHGSURMHFWVEHQHILWWLQJ
RQHUHJLRQIURPVKLIWLQJZDWHUVRQWRDQRWKHUUHJLRQZLWKRXWREWDLQLQJSHUPLWV
IURPWKHQHJDWLYHO\LPSDFWHGUHJLRQ,QIHGHUDOFRXUWDQGLQWKHVWDWH
SURFHHGLQJV'LYHUVLRQ$XWKRULW\KDVUHSHDWHGO\GLVSDUDJHGWKHDSSOLFDWLRQRI
ORFDODQGUHJLRQDORUGLQDQFHVWRSXEOLFZDWHUSHUPLWWLQJ,WDUJXHVWKDWVXUHO\
UHJLRQDODQGORFDORUGLQDQFHVFRXOGQRWGHIHDWLWVSODQWRWUDQVIHUZDWHUIURPRQH
SRUWLRQRIWKHVWDWHWRDQRWKHU

,QRXU'RFNHWFRPPHQWVZHVKRZHGWKDWWRWKHFRQWUDU\/DZV
&KDSWHULQWHQWLRQDOO\IRXQGHGVWDWHZDWHUSROLF\XSRQORFDODQGUHJLRQDOZDWHU
SODQQLQJ-3$&RPPHQWV3DJHV7KLVQHZSROLF\HPERGLHGQRZLQ&KDSWHU
VRXJKWWRSUHYHQWRQHUHJLRQIURPSXVKLQJLWVIORRGZDWHUVLQWRDQRWKHUUHJLRQ
0LQQ6WDW*VXEG E /DZV&KDSWHUZDVSDUWRIDQDWLRQDO
SROLF\UHIRUPSDUDOOHOWR([HFXWLYH2UGHUGHVLJQHGWRSURPRWHVXVWDLQDEOH
IORRGFRQWUROSROLF\
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LQYDVLRQRIWKDWSULQFLSOHDQGKDVEHHQVOLJKWO\VFDOHGEDFNEXWVWLOOLWH[FHHGV
VTXDUHPLOHV

,QWKHIHGHUDOFDVH-XGJH7XQKHLP ZURQJO\ UXOHGWKDWWKH2EDPDFOLPDWH
FKDQJH([HFXWLYH2UGHUEDUUHGSDUWLHVIURPHQIRUFLQJ(2DJDLQVWWKH
86$&(7KDWLQWHUORFXWRU\RUGHUKDV\HWWREHUHYLHZHGE\WKHWK&LUFXLW&RXUW
RI$SSHDOVEHFDXVH-XGJH7XQKHLP¶VRUGHUKDVQRWEHFRPHILQDODQGDSSHDODEOH
+RZHYHULQWKHLQWHULP3UHVLGHQW7UXPSKDVUHVFLQGHGWKH2EDPDFOLPDWHFKDQJH
RUGHUDQGFRQVHTXHQWO\-XGJH7XQKHLP¶VSULRURUGHUFDQQRWSRVVLEO\ZLWKVWDQG
UHYLHZ,QDGGLWLRQWKH6(,6HIIHFWLYHO\LJQRUHVWKH&RPPLVVLRQHU¶VUHFRJQLWLRQ
RIIORRGSODLQSUHVHUYDWLRQSULQFLSOHV7KH&RPPLVVLRQHU¶VRUGHUVSHFLILFDOO\
UHFRJQL]HVWKDWWKHSURMHFWVWDWHDQGIHGHUDOSROLF\E\SURPRWLQJWKHXQZLVHDQG
XQQHFHVVDU\GHYHORSPHQWRIIORRGSODLQ&RPP2UGHU3ODQ%QRZKHUH
UHIOHFWVDQ\DWWHPSWWRDSSO\WKHDQWLIORRGSODLQGHYHORSPHQWSULQFLSOHVIRXQGLQ
WKH&RPPLVVLRQHU¶VRUGHULQ(2DQGLQWKHVXVWDLQDELOLW\DPHQGPHQWVRI
WKH:DWHU5HVRXUFHV'HYHORSPHQW$FWRI

9, &RQFOXVLRQ

7KLVHQYLURQPHQWDOUHYLHZLVLQDGHTXDWHIRUWKHIROORZLQJUHDVRQV

x 7KHDSSOLFDWLRQDQGUHFRUGGRQRWGHPRQVWUDWHWKDWWKH3ODQ%GHVLJQ
DFFHSWHGWKHSULQFLSOHVDUWLFXODWHGE\WKH&RPPLVVLRQHU¶VRUGHU

x 7KHDSSOLFDWLRQDQGUHFRUGGRQRWGHPRQVWUDWHDSRWHQWLDOIRUFRPSOLDQFH
ZLWKORFDODQGUHJLRQDOSHUPLWWLQJUHTXLUHPHQWV

x 7KHDSSOLFDWLRQDQGVXEVHTXHQWUHFRUGGRQRWFRQWDLQDQ
DFNQRZOHGJPHQWWKDW'LYHUVLRQ$XWKRULW\LQWHQGVWRFRPSO\ZLWK
0LQQHVRWDDQGODZDQGSHUPLWFRQGLWLRQVLQLWVFRQVWUXFWLRQDQG
RSHUDWLRQRIWKHV\VWHP

x 3ODQ%LVQRWWKHOHDVWLPSDFWVROXWLRQ/HDVWLPSDFWVROXWLRQVZHUH
LPSURSHUO\VFUHHQHGRXWRIWKHHQYLURQPHQWDOUHYLHZ7KHUHFRUGGRHV
QRWVXSSRUWH[FOXVLRQRIWKH0LQQHVRWD'LYHUVLRQQRUWKH-3$$QGHUVRQ
DOWHUQDWLYH
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7KHFRPPLVVLRQHUVKDOOUHFRPPHQGE\-DQXDU\WRWKH
OHJLVODWXUHDFRPSUHKHQVLYHODZFRQWDLQLQJVWDQGDUGVDQGFULWHULD
JRYHUQLQJWKHLVVXDQFHDQGGHQLDORISHUPLWVXQGHUWKLVVHFWLRQ
7KHVHVWDQGDUGVDQGFULWHULDVKDOOUHODWHWRWKHGLYHUVLRQRIZDWHU
IURPRWKHUXVHVDQGFKDQJHVLQWKHOHYHORISXEOLFZDWHUVWRHQVXUH
WKDWSURMHFWVZLOOEHFRPSOHWHGDQGPDLQWDLQHGLQDVDWLVIDFWRU\
PDQQHU

7KHOHJLVODWLRQFRQWLQXHG

$IWHU1RYHPEHUDSHUPLWVKDOOEHJUDQWHGXQGHUWKLV
VHFWLRQRQO\ZKHQWKHSURMHFWFRQIRUPVWRVWDWHUHJLRQDODQG
ORFDODQGUHODWHGODQGUHVRXUFHVPDQDJHPHQWSODQVDQGRQO\
ZKHQLWZLOOLQYROYHDPLQLPXPRIHQFURDFKPHQWFKDQJHRU
GDPDJHWRWKHHQYLURQPHQWSDUWLFXODUO\WKHHFRORJ\RIWKH
ZDWHUZD\,QWKRVHLQVWDQFHVZKHUHPDMRUFKDQJHLQWKHUHVRXUFHLV
MXVWLILHGSHUPLWVVKDOOLQFOXGHSURYLVLRQVWRFRPSHQVDWHIRUWKH
GHWULPHQWDODVSHFWVRIWKHFKDQJH HPSKDVLVDGGHG 

0LQQHVRWD¶VIORRGZDWHUUHJXODWRU\VFKHPHZDVGHVLJQHGWRSURWHFWUHJLRQDODQG
ORFDOZDWHUSODQVIURPGHVWUXFWLRQE\WKHZDWHUSURMHFWVRIRWKHUUHJLRQV
7KHVHUHTXLUHPHQWVDUHGLUHFWO\LQFRUSRUDWHGLQWRWKHSHUPLWWLQJSURYLVLRQVQRZ
IRXQGLQ&KDSWHU*DVWKH&RPPLVVLRQHU¶VRUGHUH[SODLQV

9 7KH(QYLURQPHQWDO5HYLHZ)DLOVWR$FFRXQWIRU)ORRGSODLQ
'HYHORSPHQW5HVWULFWLRQVLQ6WDWHDQG)HGHUDO/DZ

)RUVRPHUHDVRQWKHGLYLVLRQFRQGXFWLQJWKLVHQYLURQPHQWDOUHYLHZUHIXVHV
WRDELGHE\WKH&RPPLVVLRQHU¶VRZQUXOLQJWKDW(2SULQFLSOHVJRYHUQWKLV
SURMHFW,WDSSHDUVWKDWHFRORJLFDOVHUYLFHVEHOLHYHWKDWXQZLVHIORRGSODLQ
GHYHORSPHQWLVDQLFHLGHDVRUWRIOLNHFOLPDWHFKDQJHWKDWKDVQRRSHUDWLRQDO
FRPSRQHQWDQGWKXVFDQEHWUHDWHGDVXQLPSRUWDQWLQDQHQYLURQPHQWDOUHYLHZ
:HXUJHWKDWWKHHQYLURQPHQWDOUHYLHZUHFRQVLGHUWKHPDUJLQDOWUHDWPHQWDIIRUGHG
WRIORRGSODLQSUHVHUYDWLRQSULQFLSOHV7RRXUNQRZOHGJHWKLVSURMHFWHQWDLOVE\IDU
WKHODUJHVWYLRODWLRQRIIORRGSODLQGHYHORSPHQWSULQFLSOHVVLQFH(2ZDVILUVW
SURPXOJDWHG1RWKLQJHOVHFRPHVFORVH0RVWRIWKH(2FDVHVLQYROYH
GHYHORSPHQWRIDIHZDFUHV7KLVSURMHFWRULJLQDOO\HQWDLOHGDVTXDUHPLOH
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x 7KHDSSOLFDQWIDLOHGWROD\DIRXQGDWLRQRIFRPSOLDQFHZLWKORFDODQG
UHJLRQDOSHUPLWWLQJUHTXLUHPHQWDQGLQIDFWKDVSURFHHGHGDVLILWFDQ
LJQRUHWKHP


6LQFHUHO\

/s/ Gerald W. Von Korff
*HUDOG:9RQ.RUII
-9.GYI
Ken Bye
MN_Review, Environmental (DNR)
Fargo Moorhead FSEIS
Thursday, November 29, 2018 4:29:40 PM

12909 3rd St S
Moorhead, MN 56560

Kenneth Bye
218-287-4872

Thank You

Minnesota Rule 6115.0410 sub part 8a is still not adequately addressed, comment ID 91b, utilizing
current dams (Orwell & White Rock) can be used to take off the top of a crest along the Red, The
Wild Rice river could be channeled to the Sheyenne Diversion to reach the Goal of the project
without a High Hazard dam on the main stem of the Red. Executive Orders 11988 & 13690 are also
not adhered too as well.

Thanks for the opportunity to comment on the Final SIES.

Dear Jill Townley

From:
To:
Subject:
Date:

&RPPHQWHU

~

::>f~

21:, l'.ul,. Dr I: I h1rikl•, ;\"11rl h

Mayor o( I lorace, North Dakota

Brenton I lolper, City Adm1mstrator
On bcha I( o( Kory Peterson

-~ -

l),,J.,,11,1

r,,o~,

Thank you for your organization's time in commltmfflt to review the impacts of the Plan 8 ahgnment.

regarding the Fargo-Moorhead D,versoon SEIS. As our previous comments hne brought to your
attention, th,s project has sognificant impacts on our City's economic future. The City of Horace
encourages the MN DNR and all parties invol\'ed with this pr<>JOO to work with those entities impacted,
•uch as the City or Horace, to mitogate negative impacts of the Plan 8 ahgnment.

The Cot) of liorace would He lo thanl the MN D'IIR for taking into consider•toon the City's concerns in

Dear Mrs. Townley,

November 29, 2018

Department or Natural Resources
Otr1ce or lhc Commissioner
AHentoon: Joli Townley
500 ufayette Rd. Bo, 25
St. Paul, MN 55155-4025

&RPPHQWHU

November 30. 20 I 8

Bmnan:L. 1'0rth DaLot• 51'01

l\'.C1nh D:do1a I. cofog1cal \co,k.ts
.l.S2S \11n:11n \Hnue

rJSII /\ND WILOLJFr: SLR VICE

United States Departme nt of the Interior

lj

On 0«:cmhcr 22. 2017. 1hc Dcpanmcnt o fchc lnttttor"ir. (001) OfTk:.c of1hc ~hC:11(\r \ktT1on.ndum \1· l70~0
tnlcd ~ \11gr1tof') 81«1 lrcat) A c-I l><Ks , OI Proh1bt1 ln(1dtntal Tal.c
hups ~ww do1 gov MIC'- do, ,o\- filc\.uploads.m•.l 70\0 pd() concluJcs 1hr111hc- \.lllTA ·, proh1b1I K>ns on pursutn'°
hun1mii. U1lr.m&, t.t,pturmg. l(llling, or allcmpung 10 00 1hc ~,me l'll"lfll)" only 10 affimmt1\oC nclions 1hat hue at 1hc1r

Bald eagles are pm1cc1cd from a , ariet) or harm fol actions via lake prohobi1ions m both the
Migrator) Bird Treaty Act ' (MOlA: 16 U.S.C. 703-7 12) and the Oald and Golden Eui;lc

SeveroI aeti-e Bald eagle (H11/weetm /euroc,,pha/m) nc<ts arc located in the, ieinil) (Sec
i\naehcd Map) of the proposed project based on hi;torical data and "e arc providmi; )OU lhat
informal ion for plannini; purposes. J'hc Fina l Supplemental r:nvironmentol Impact Statement
did not include a plan for de,clopment and operat ion based on timing o l construction. noise
barriers and line-or •ii;ht. so it i< unclear "hcthcr or ho" this ac1ion may affect bald eagles. The
Service recommends a risk anal)si,. includini; the detennination or distance and 1he nc,1 Matus
prior to the initial conslruction. Jr it is determined 1here is a likelihood that bald eagles ma) Ix:
affected. " ·C encourai;e contacting thi> ollice 1,, di,cuss ncxl steps to address the ris, nf
inciden1al mkc pur>uan110 the OCll:PA.

Eagle G uidance

The U.S. l'ish and Wildlife Service (Service) offers the following commcnls under the au1hority
of and in accordance with the \iligrato') Bird I rcat) /\ct ( 16 U.S.C. 703 ct .<cq ). Executi ve
Order 13 186 "Responsibilities of ~ederal Agencies to l'rotccl Migrator) Dirds." 1hc f ndangered
Species Act ( 16 U.S.C. I 531 ct ,cq ) and the Raid and Golden Eagle Protec1ion Act(BGLl'A)
( 16 U.S.C 668-668d. 54 Stat. 250.

Thanl )OU for )OUr letter nf:--:ovemher 12. 20 18, rct1ucsting comment on the J'ari;o-\iloorhc•d
Flood Risk Management for the Final Supplement fmironmental Impact Statement located in
Fargo. North Da~ota and Moorhead, Minnesota.

Dear Ms. To"nlc) :

"1s. J ill To,-nlc,
Minnesota Department o r Natural Resources
500 Lafnycnc Road. Dox 25
St. Paul. Minnesot• 55 I 55-4025

~Jt-CPA0011

..

e

7KLVFRPPHQWOHWWHUZDVUHFHLYHGRQSDVW
WKHFRPPHQWSHULRGHQGGDWHRI

lse-. eagle permit rci;ulations. as allo\\cd under UGl'l'A. "ere promuli;a1cd b) the
5ervice in 2009 (74 FR 46816; 5cpt 11. 2009) and revi;ed in 2016 (81 rR 9149-1: Dec.
16. 2016). rhe rcgulo1ions au1hori1e lhc limi1cd lake ofbald eagles \\here 1hc 1ake 10 be
au1hori1cd is associated \\1th 01he",i"' la"ful nc1ivi1ies. These rcgula1ions also es1nblbh
permi1 provisions for in1en11onal ta~c ofcai;lc nest;, "here nc-ccssa') 10 ensure public
heallh end snfct). in addition 10 other lim11cd circums1ances. The re, isions in 2016
included change;, 10 pcrmi1 is,uance criteria and duro1ion, defini1ions. compcnsnlo')
mi1igmion stnndards. cri1eria for eagle nest removal pcrmi1s. pcrmi1 applica1ion

purpose the taL1n.& or L,llm& ofm11,ru1or, b1rd.s. L~ir 0C')b, or 1hc1rca-~ fhc \Ill f A l1.s1 of pr()lcclcd ~pcc1es
mdudci bald and goldm nigh:>. anJ 1hc law hll Men an dTt:i.:h\C 1001 to punuc in1.:1dental l.111.c C1bCS ,n,oh•in&
caglos llo"e>er, the pnmllf) law prot«una eagle, 15 lh< llald and Gold<n u~I< Pro1cct10n Act (BGCPA) ( 16 u.s
tode § 661). s,nce the bald eagle "-as dchilod wider the I 11JW1g<r«l \i><"•CS AC1 ,n 2007. McmononJum-37050
doci oat 1fTcc:1 the 1b1III) ofthe Sen tee 10 rc(t'r rn1111r.s for pro~~u11on 1ha1 ha\.c \-t0l:11ed 1hc hlli.c proh1b11to,u; for
<agl<> cstabhshod bi 1hc BG[P ·\

•

The Se" ice also has promulgmcd nc" permit regulation, under DGl'PA:

The 2007 Nt1110nal 811/d l:;11glr \lc11111i:r111r111 U111tlr/ine; ;c" e 10 ad, i,e lando" ncrs. land
managers. and others "ho share public ond pmate lands -.i1h bald eagles \\hen and
under -.hol cin:umsrance; the pro1ecth c provisions of BG EPA ma) oppl). Inc) pro, idc
conse" alion recornmcndo1ions 10 help people a, oid and/or minimi,c such impacts to
bald eagles. paniculorl) "here the) ma} constitute ..disturbance... "hich is prohib11ed b)
lheDGEPA.
hnps://www.f" s.gO\. nonhcast/ccologica l,crv iccYpd f/Nntionnl OaldEogleManagcmcn1Gu
1dclines.pdf
hnps://wwv, fws.gov/ migro1oryb1rd<ipdf'managcmcnt/eaglcconscrya1ionplonguidancc pdf

•

rhe Service has de,elopcd guidance for the public re~ording means to ovoid rake ofbald and
golden eagles:

l'ro1cc1ion Act (fJGl:.l'A: 16 U.S.C:. 668 668d) I he BGLl'A. enac1ed m 19-10 and amended
;e,crnl times. prohibi1s to~c ofbald eagles and golden eagles. including 1hcir pans. nesls. )Oung
or eggs. e,cept "here 01he"'he pennined pursuant 10 federal regulations. Incidental lake of
eagle;, arc prohibilcd unless spccifkall) ou1hori1cd , ia on eagle incidental to~e pcrmil from Vi
fish and Wildlife Service (Sc"•ice). IJGFPA pm,ide, penahic, for per.on, "ho "to~e. pos;c;,s.
sell. purchase. boner. offer 1<1 "'"· pun:h:c.c or bancr. lranspon. expon or impon. at any lime or
an) manner. any bald eagle ... [or an) golden eagle[. ali,e or dead. or an) pan. nesl. or egg
thereof.• BGLPA defines take 10 include 1he folio" mi; actions: "pursue. shoot. shool 01. poison.
"ound. kill. capture. Imp. collec1. molesr or disturb." The Service e,panded this definition by
regulation 10 include 1he 1em1 --de>1ro}·· 10 cn;urc 1h31 --1akc.. also encompasses destruction of
eagle nests. Also the Service defined 1hc 1erm d isturb \\hich means to ogitale or bolher o bald
eagle 10 a degree thal causes. or i, li~cl) 1<1 cau,e. ba¼-d on the best scientific information
a,ailable. (I) inju') 10 on eagle. (2) a decrease 111 its produc1ivit). b) ~ubs1an1ially interfering
with normal breeding, feeding. or shehcring bch3'ior. or (3) nest abandonment, b) ,ubsto.n1iall)
interfering" ith normal breeding. feeding. or ;,hchcrinl! beha, ior.

cc:

Moria Boroja. Regional rn, ironmcntal Con1aminant, C0<irdinn1or. Region 6. USl'\VS
Greg I ink, Di, ision Chief. Nonh lhko1a Game and l'ish Dcpanmenl

A11achmen1: IJald Lai;le locn1ion map

Scoll Lnr;on
',1a1c Sup<:" isor
Nonh Da~ola rield Office

~

Sincercl).

We apprecia1e the opponunil) 10 provide comments. If )OU ha,e any questions on 1hcsc
commenLs. please contact Jell) Rcinisch ofthis office nl (701) 333-0267 or contncl me ot 605224-8693. ext. 224.

Ifchanges arc made in lhe project plans or opern1in1J criteria. or ifadditional informal ion
becomes available. the Service should be informed w 1hat lhe above recommendations can be
reconsidered.

To the extent proc1icable. schedule construc1ion for lalc summer or foll/earl) winier so as not
10 disrupt migro1ory birds during the breeding season, April I to Jul) 15. lf1he project
conslruction cannot avoid the ncs11ng season, the Sc" ice suggests that the ,egcta1ion "i1hin
1he proposed proJeel area be mo\\ed/clearcd outside ofthe nesting season. in advance of 1he
project ini1ia1ion 10 rcmo,e po1en1ial breeding habitat for nesting migro1ori birds in the
projec1 area. Once cleared. the projec1 area should be maintained in a slate that is un;,ui1able
for nesting un1il the end ofthe brccding season or unlll construction is complc1e.

Mig ralory Birds

rhe Service·s Office of La" Enforecmenl carries ou1 its mission 10 prolc'CI eagles 1hrough
in, cs1iga1ions and cnfon:emenL as \\ell as by fos1ering relationships" ith individuals.
companies, mdusrrics and agencies 1ha1 ha,e raken cffccthe steps 10 avoid la~e. including
incidentol 1ake ofthese species. and encouraging others 10 1111plemcn1 measures 10 avoid take.
fhe Office of La\\ Lnforecmen1 focuses its resources on in,es1iga11ng individuals and en1i1ic;,
lhal lake eagles wi1hou1 idcntif>ing and implementing all reasonable. prudent and e1Tec1ivc
measures to ovoid tha1 lake. Those individuals and cn1i1ies arc encouraged lo \\Ork closely wi1h
Service biologists 10 idcn1if) a,ailable protec1he mea,urc,. and 10 implement those measures
during all octivi1ies or silua1ions "here 1heir action or inac1ion may result in lhe tnke ofan
eagle(s).

requirements. and fees in order 10 clorif>. 1mprm e 1111plemen1n1ion and increase
compliance "hile still protecting eagles.
hnps:1/w\\w.gpo.gov/fds>sipkgl[R-2016: I2-161pdfl2016-29908.pdf
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ENVIRONMENTAL HEALTH SECTION
Gold Seal Cenler, 918 E Divide Ave
Bismarck, ND 58501-1947
701.328.5200 (fax)
www.ndheallh.gov

DMslclnol
Ail oualily
701 .328.5188

llrvlslon 01
Waste Management
701 328 5166

OMslon of

Municlpal Focilrtles
701.3285211
PM/t<I on recr,;lod _ ,_

WaterQuafny
7013285210

DMslonof

Cities, counties, or the North Dakota Depanrnem of Transportation may require additional
sediment and erosion control measures for construction activity affecting their storm
drainage system. Check with local officials to be sure local stonn waler management
considerations are addressed.

EnW0flmental Heatth
Secllon Chiefs Olfiot
701.328.5150

3.

Projects disturbing one or more acres are required to have a permit to discharge storm water
runoff until the site is stabilized by the reestablishment of vegetation or other pennanent
cover. Projects disturbing less than one acre also are required to have a permit if the project
is part of a larger common plan of development or sale, and the larger common plan
ultimately disturbs one or more acres. A temporary dcwatering pem1it is required 10
discharge waler from sources other than s1onn water runoff including contaminated
groundwater. Further infommtion on the stonn water and temporary dewalering permits
may be obtained from the Department's website or by calling the Division of Water Quality

2.

(701 -328-5210).

Care is to be taken during construction activity near any water of the state to minimize
adverse effects on a water body. This includes minimal disturbance of stream beds and
banks to prevent excess siltation, and the replacement and revegetation of any disturbed area
as soon as possible after work has been completed. Caution must also be taken to prevent
spills of oil and grease that may reach the receiving water from equipment maintenance,
and/or the handling of fuels on the site. Guidelines for minimizing degradation to waterways
during construction are anached.

I.

This department believes that environmental impacts from the proposed construction will be
minor and can be controlled by proper construction methods. With respect lo construction, we
have the following comments:

This department has reviewed the infonnation concerning the above-referenced project
submitted under date of November 12. 2018, with respect to possible environmental impacts.

Dear Ms. Townley:

Re: Fargo-Moorhead Flood Risk Management Final SEIS
Cass County, North Dakota

Ms. Jill Townley
Minnesota Department ofNa1ural Resources
500 Lafayette Road, Box 25
St. Paul, MN 55155-4025

December 3, 2018

~

NORTH DAKOTA
DEPARTMENT of HEALTH

7KLVFRPPHQWOHWWHUZDVSRVWPDUNHGRQDQG
UHFHLYHGSDVWWKHFRPPHQWSHULRGHQGGDWHRI

'

LDG:cc
Altach.

L. David Glatt, P.E., Chief
Environmental Health Section

O{~f-r

Sincerely,

If you have any questions regarding our comments, please feel free to contact this office.

These comments are based on the information provided about the project in the above-referenced
submiual. The U.S. Army Corps of Engineers may require a water quality certification from this
department for the project ifthe project is subject to their Section 404 permitting process. Any
additional information which may be required by the U.S. Army Corps ofEngineers under the
process will be considered by this department in our determination regarding the issuance of
such a cenilication.

The department owns no land in or adjacent to the proposed improvements, nor does it have any
projects scheduled in the area. In addition, we believe the proposed activities are consistent with
the Stale Implementation Plan for the Control ofAir Pollution for the State of North Dakota.

The proposed construction project overlies the West Fargo glacial drift aquifer. Some
portions ofthe project may be located within community and non-community wellhead
protection areas. Care should be taken to avoid spills ofany materials that may have an
adverse effect on groundwater quality. All spills must be immediately reported to this
Department and appropriate remedial actions performed.

5.

December 3, 2018

Projects that discharge to a water body that has a total maximum daily load allocation or is
listed as impaired under section 303(d) ofthe Federal CWA should ensure construction
activity does not affect the water body. Slurry, residue, and concrete wash water resulting
from concrete activities must be managed or treated to prevent the slurry, residue, or wash
water from adversely affecting any water of the state.

2.

4.

Ms. Jill Townley

~
www.ndhealth.gov

Constru ction a nd Environmental Disturbance Require ment s

DEPARTMENT of HEALT H

NORTH DAKOTA

ENVIRONMENTAL HEALTH SECTION
Gold Seal Center, 9 18 E. Divide Ave .
Bismarck, ND 58501-194 7
701.328.5200 (fax)

Etwlronmental Heeilth
SectlOO Chiefs Off'ICe
7013285150

701 328 5188

of
AkOual1ty

°"""""'

PmtodoorocyaodPoper

DMslo<lol
Municipal Fodliues
7013285211

D,y-,ol
Wal&rOua~ly

701 328 5210

DM>lonof

Waste Matlagemenl
701.328 5166

Any fill material placed below the high water mark must be free of top soils,
decomposable materials, and persislent synthetic organic compounds (in toxic
concentrations). This includes, but is not limited to, a sphalt, tires, treated lumber, and
construction debris. The Department may require testing of fill materials. All temporary
fills must be removed. Debris and solid wastes will be removed from the site and the
impacted areas restored as nearly as possible to the original condition.

Fill Material

All construction which directly or indirectly impacts aquatic systems will be managed to
minimize impacts. All attempts will be made to prevent the contaminalion of water at
construclion sites from fuel spillage, lubricants, and chemicals, by following safe storage
and handling procedures. Slream bank and stream bed disturbances will be conlrolled
to minimize and/or prevent silt movement, nutrient upsurges, plant d islocation, and any
physical, chemical, or biological disruption. The use or pesticides or herbicides In or
near lhese systems is forbidden without approval from this Department.

Surface Waters

Prevent the erosion of exposed soil surfaces and trapping sediments being transported.
Examples include, but are nol restricted to, sediment dams or berms, diversion dikes,
hay bales as erosion checks, riprap, mesh or burlap blankets to hold soil during
construction, and immediately establishing vegetative cover on disturbed areas after
construction is completed. Fragile and sensitive areas such as wetlands, riparian
zones. delicate nora, or land resources will be protected against compaction, vegetation
loss, and unnecessary damage.

Soils

These represent the minimum requirements or the North Dakota Department or Health.
They ensure that minimal environmental degradation occurs as a result or construction
or related work which has the po tential to affect the waters of the Slate of North Dakota.
All projects will be designed and implemented to restrict the losses or disturbances of
soil. vegetative cover, and pollutants (chemical or biological) from a site.
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